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Introduction to Comments and Responses

Before responding separately to each comment below, it is important to note that
many commenters objected to or otherwise addressed the cost consequences of
proposed facility staffing and client service requirements. Staff labor cost is by far
the largest part of the total cost to operate addiction treatment programs. Labor cost
in turn can be understood as the sum of many components, among them: numbers
of staff, levels of professional staff credentials, training cost and availability to
achieve and maintain desirable staff service to clients, supervision of staff and
services, staff to client ratios, number of hours or similar service intensity measures.

Addiction treatment facilities also operate in a broader environment of prevailing
salaries and current workforce market competition for credentialed staff (within the


javascript: void 0�

addiction specialty field and across related health and human service sectors);
service reimbursement rates and methods used by the Division of Addiction Services
(DAS), Medicaid and other public and private payors; the changing demographics of
substance misuse and clients entering treatment; the system's overall service and
funding/revenue capacity; and consensus judgments on how to shape the current
system's future to improve total capacity, service quality and client recovery
outcomes.

The proposed outpatient licensure rules, and most comments, necessarily address
each facility licensure standard as discrete, unrelated factors. In fact, each proposed
rule is both independent, and an integral part of how a facility operates as an entity
and in relation to the broader economic and political reality.

To address the overall concern with workforce staffing costs, between the time of the
notice of proposal and this notice of adoption, DAS conducted a reanalysis of
Statewide staff credentialing in substance abuse treatment facilities to examine
current workforce capacity and to estimate credentialed staffing needs in the next
three to five years. The reanalysis showed that the 184 outpatient substance abuse
treatment facilities licensed Statewide by DAS through 2007 reported a total of 1,225
counseling staff of whom 456, or approximately 37 percent were certified alcohol and
drug counselors (CADC) or licensed clinical alcohol and drug counselors (LCADC), the
primary professional addiction counselor credentials issued under authority of the
Board of Marriage and Family Therapy Examiners, Alcohol and Drug Counselor
Committee (the Board) (see N.J.A.C. 13:34C). There is significant variation in the
percentage of Board credentialed versus non-credentialed staff across facility sites,
ranging from 100 percent to less than 20 percent, but on a Statewide basis the
facility average was 45 percent credentialed staff, and facility median, 40 percent.
Based on this reanalysis, on reasonable projections of the professional training
system capacity to produce new credentialed counselors in the next three years, and
on suggestions made by public commenters, DAS has made the following changes
upon adoption:

1. Credentialed staff ratios: DAS has reduced the proposed ratio requirement of
75/25 credentialed to non-credentialed counseling staff within three years, to 50/50
within three years. Simultaneously, as noted below, the ratios will allow the inclusion
of counseling staff with any health professional license that includes work of an
alcohol or drug counseling nature within its scope of practice. DAS will continue to
monitor staff credentialing at all licensed facilities. Individual facilities not already
meeting the adopted ratio requirement as of June 1, 2009, the effective date of the
rules, will be monitored and assisted to meet the required ratio within three years
and maintain it thereafter;

2. Administrator qualifications: DAS has expanded the minimum qualifications for
facility administrators to allow, in addition to a Masters degree plus two years
experience, a Bachelor's Degree plus five years of experience;

3. Director of substance abuse counseling qualifications: DAS has expanded the
minimum qualifications for the director of substance abuse counseling to include
advanced practice nurses with specialized substance abuse or supervisory
certification; deleted the CADC certification as a supervisory equivalent to the
LCADC; and expanded the option for incumbent supervisors with only Masters
degrees to obtain any health professional license within three years that includes
supervision of work of an alcohol and drug counseling nature within its scope of



practice. To supervise direct client services, a director of substance abuse counseling
can be any licensed health professional whose license includes work of an alcohol
and drug counseling nature within its scope of practice. However, to supervise
substance abuse counseling staff or counselor interns working toward the specific
CADC or LCADC credential issued by the Board, that supervisor must continue to be
an LCADC and fulfill all other professional certification requirements of the Board;

[page=2269] 4. Substance abuse counseling staff qualifications: DAS has expanded
the minimum qualification for substance abuse counseling staff to allow, in addition
to LCADC and CADC, any other licensed health professional whose scope of practice
includes work of an alcohol and drug counseling nature, according to the rules of the
Board;

5. Director of nursing qualifications: DAS has expanded the minimum qualifications
for the director of nursing to allow a minimum of six months current working
experience in the position; and

6. Opioid treatment programs: staffing ratios have been made more flexible by
reducing the average staff to client ratio for Phases | through 11l from the proposed
1:35 to an adopted 1:50, but requiring that no single counselor's caseload shall
exceed 1:35 in Phases | through II11I.

Together, these changes between the proposed rules and the adopted rules are
expected to modestly reduce the Statewide staff cost burden of the originally
proposed minimum requirements, while continuing to improve New Jersey facility
staff quality, service delivery to clients and client recovery. In addition, although
beyond the scope of these rules, DAS has begun a Statewide workforce development
program that, working with providers and the Board, will increase LCADC and CADC
training opportunities for substance abuse counseling staff and treatment facilities.

Anticipated Future Rulemaking

The Division anticipates proposing a future rulemaking regarding:

1. N.J.A.C. 10:161B-1.3, Definitions, in order to provide clarification on undescribed
terms, the Division will add definitions for the terms agency, provider, program and

employer;

2. N.J.A.C. 10:161B-6.2(c)2 and 14.22(a)2iii, which identify personnel who may give
and/or receive verbal orders;

3. N.J.A.C. 10:161B-6.3(a)2, which includes a description of personnel responsible
for obtaining informed consent;

4. N.J.A.C. 10:161B-6.4(b)1, which provides a description of the circumstances in
which a client may choose another to act on his or her behalf and clarification on the
use of health care proxies and advance directives;

5. N.J.A.C. 10:161B-9.2, to include the frequency in which treatment plans are to be
conducted after the first year.

Summary of Public Comments and Agency Responses:



The Department of Human Services, Division of Addiction Services received
comments from the persons and entities listed below (with postmarks no later than
March 22, 2008):

1. David Nyman, Ph.D, Executive Director, High Focus Centers, Summit, NJ;

2. Mary Gay Abbott-Young, Chief Executive Officer, Rescue Mission of Trenton,
Trenton, NJ (2 separate comments);

3. Linda Chapman, RN, CARN, MHS, Director of Addiction Services, Trinitas Hospital,
Elizabeth, NJ;

4. Cheryl Gurick, Office Manager, SODAT, Lumberton, NJ;
5. Sue Seidenfeld, MS, LCADC, Executive Director, COPE Center Inc., Montclair, NJ;

6. Nelson Hadler, LCSW, Executive Director, Treatment Dynamics Inc., Florham Park,
NJ;

7. Joni Whelan, LCADC, Williamstown, NJ 08094;

8. Sister Anne Winkelmann, LCADC, SODAT, Woodbury, NJ 08096;
9. Elizabeth Arzon, CADC Intern, Bridgeton, NJ 08302;

10. Noreen Rutherford, CADC, Atco, NJ 08004;

11. Connie Hay, CADC Intern, Bridgeton, NJ 08302;

12. Christine Sprague, CADC Intern, Bridgeton, NJ 08302;

13. Robert J. Alexander, Executive Director, Paterson Counseling Center Inc.,
Paterson, NJ 07505;

14. Shannon M. Kenny, Esqg., Catholic Charities, Diocese of Metuchen, Perth Amboy,
NJ 08861;

15. Joseph Guadagnino, President, New Jersey Association for the Treatment of
Opioid Dependence (NJATOD), New Brunswick, NJ 08901;

16. Linda Voorhis (as individual), Runnemede, NJ 08078; with copy of separate letter
from New Jersey Association for the Treatment of Opioid Dependence (NJATOD);

17. Linda Voorhis, (as) Chief Executive Director, Delaware Valley Medical, Inc,
Collingswood, NJ 08108, with copy of separate letter from NJATOD;

18. R. Chistopher (as individual), Toms River, NJ 08753, with copy of separate letter
from NJATOD;

19. Robert Christopher, (as) Executive Director, Ocean Medical Services, Inc, Toms
River, NJ 08753, with copy of separate letter from NJATOD;

20. Janet Ramos, Executive Director, New Street Treatment Associates, Irvington, NJ



07111;

21. Janet Ramos, Executive Director, Strathmore Treatment Associates, South
Amboy, NJ 08879 (comment duplicates Ramos above);

22. Janet Ramos, Executive Director, Suburban Treatment Associates, Union, NJ
07083 (comment duplicates Ramos above);

23. Lewis Ware, Chief Executive Officer, The Lennard Clinic, Inc, Newark, NJ 07114;

24. Elaine DeMars, Executive Director, Alcohol and Drug Counselor Committee, NJ
State Board of Marriage and Family Therapy Examiners, Newark, NJ 07102;

25. Isabelita Dimen, MD, Watchung, NJ 07069, with copy of separate letter from
NJATOD;

26. Gary D. Gavornik, (as) Executive Director, Warren Medical Services Inc. d/b/a
Stateline Medical, Phillipsburg, NJ 08865, with copy of separate letter from NJATOD;

27. Debra L. Wentz, Ph.D, CEO, New Jersey Association of Mental Health Agencies,
Mercerville, NJ 08619;

28. Christine Marie Capio, MD, East Brunswick, NJ 08816, with copy of separate
letter from NJATOD;

29. Tony Cumerford, Ph.D, President and CEO, New Hope Foundation, Marlboro, NJ
07746;

30. Dinita Smith, MSW, Maplewood, NJ 07040 with copy of separate letter from
NJATOD;

31. John Holtsclaw, MD, Urban Treatment Associates, Camden, NJ 08102;

32. Brian J. Rafferty, (as) Executive Director, Organization for Recovery, Inc.,
Plainfield, NJ 07060 with copy of separate letter from NJATOD;

33. Brian J. Rafferty (as individual), Bradley Beach, NJ 07720, with copy of separate
letter from NJATOD;

34. Joseph Laurelli, MD, Medical Director, The Lennard Clinic Inc., Newark, NJ
07114;

35. Martin Thompson, Co-President, (and Pat Labunski, Co-President) Addiction
Treatment Advocates of NJ, c/o Kennedy Health System, Cherry Hill, NJ 08002;

36. Donald F. Weinbaum, Management and Clinical Consulting, Burlington, NJ
08016;

37. Linda Y. Mur, PhD, Director, Substance Abuse Treatment Services, Center for
Family Services, Voorhees, NJ 08043;

38. Susan N. Smith, Executive Director, Sikora Center Inc., Camden, NJ 08103;



39. Adam W. Kegley, Addiction Recovery Systems, Kennett Square, PA 19348, with
copy of separate letter from NJATOD;

40. Robert Rostron, Executive Director, Burlington Comprehensive Counseling, Inc.,
Mount Holly, NJ 08060;

41. Carolyn Torre RN, Director of Practice, New Jersey State Nurses Association,
Trenton, NJ 08618;

42. Carolyn F. llilge, Executive Director, Northeast Life Skills Associates Inc. Passaic
Clinic, Passaic, NJ 07055;

43. Christopher Bass, JD, Program Sponsor, Organization for Recovery, Inc.,
Collingswood, NJ, and several additional providers; with copy of separate letter from
the NJATOD;

44. Luis R. Nieves, Psy.D., Executive Director, New Horizon Treatment Services,
Trenton, NJ 08618;

45. David J. Mactas, Executive Director, Straight & Narrow, Inc., Paterson, NJ
07509;

46. Suzanne A. Kinkle, RN, Southern New Jersey Perinatal Cooperative, Pennsauken,
NJ 08109;

47. Joseph W. Katz, Salem Treatment Site Administrator, SODAT New Jersey, Salem,
NJ 08079;

[page=2270] 48. Edward P. Cox, Executive Director, Spectrum Health Care
Incorporated, Jersey City, NJ 07304;

49. Ulysses Williams, Jr., MD, Delaware Valley Medical Inc., Pennsauken, NJ 08109;
50. Carol Arthur, Site Administrator, SODAT New Jersey, Woodbury, NJ 08096;

51. Edward J. Higgins, Executive Director, JSAS HealthCare, Inc., Asbury Park, NJ
07712;

52. Laura L. Belcic, Paterson Counseling Center, Paterson, NJ 07505;

53. Debbie Aidelman, Director of Substance Abuse Prevention, Cerebral Palsy of New
Jersey, Ewing, NJ 08638;

54. Antonio Lantin, MD, Skillman, NJ 08558, with copy of separate letter from the
NJATOD;

55. Parviz Babalavi, MD, Elizabeth, NJ 07208, with copy of separate letter from the
NJATOD;

56. Gary D. Gavornik (as individual), Easton, PA 18046, with copy of separate letter
from the NJATOD;

57. Marcy M. McMann, Chairwoman, Morris County Mental Health Substance Abuse



Advisory Board, Morristown, NJ 07963, with copy of separate letter from the
Addiction Treatment Advocates of NJ;

58. Barbara Schlichting, Executive Director, Somerset Treatment Services,
Somerville, NJ 08876;

59. Kathryn E. Howie, Executive Director, Mrs. Wilson's, Morristown, NJ 07963;
60. Melissa Niles, Recovery Coach, Bridgeton, NJ; and
61. Edward M. Diehl, President, Seabrook House, Seabrook, NJ 08302.

Individual comments and responses follow, in section order of the adopted rule; the
headings associated with each comment section reference the subject matter of the
comment(s), and are not necessarily the same as the section headings in the rules.

N.J.A.C. 10:161B-1.3 Definitions

1. COMMENT: The proposed rule adds a term "ASI" to mean "Addiction Severity
Index, 5th edition.” "Will standards need to be rewritten when the ASI 5th Edition is
outdated? Can we no longer use an appropriate tool for adolescents?"

RESPONSE: Standards will not need to be rewritten, because the proposed rule is
explicit that the reference to "ASI" includes any future amendments and
supplements. N.J.A.C. 10:161B-1.9(d)2 explicitly requires each substance abuse
counselor to assess clients using the ASI or other standardized clinical interview tool
and diagnosing clients for substance use disorder using the DSM-IVTR.

2. COMMENT: "The proposed rules define outcomes to include, pre- and post-
treatment, drug and alcohol use, employment, criminal activity, homelessness and
social connectedness, consistent with the Federal Substance Abuse and Mental
Health Services Administration (SAMHSA) National Outcome Measures (NOMS). For
co-occurring cases, examples of outcomes should include psychiatric functioning,
when appropriate.” The commenter is pleased that SAMHSA NOMS is cited as a
reference, as related to outcomes criteria. The commenter recommended that the
proposed regulations include examples of outcomes as related to mental health that
are supported by SAMHSA NOMS: decreased symptoms of mental illness with
improved functioning, increased access to services for both mental disorders and
substance abuse, increased retention in services of substance abuse, decreased
inpatient hospitalization for mental health treatment.

RESPONSE: Under Federal Block Grant requirements, DAS is required to report on
the SAMSHA substance abuse treatment and substance abuse prevention outcomes.
The outcomes recommended by the commenter are more appropriate for programs
licensed by the State mental health authority and in keeping with the Center for
Mental Health Services.

3. COMMENT: "It would be logical under the definition of practitioner to include
advanced practice nurses (APNs), since they have the authority to complete physical
examinations and to work with physician colleagues in the provision of health care.”

RESPONSE: DAS has added advanced practice nurses as allowable providers in
several specific sections of these adopted rules, but declines to expand the definition



of practitioner to include advanced practice nurses because State statute, N.J.S.A.
45:9-22.4, limits the definition of "practitioner" to "physician, chiropractor or
podiatrist.™

N.J.A.C. 10:161B-1.4(a) Medical director ASAM qualifications

4. COMMENT: "While Opioid Treatment programs in New Jersey do support the need
for ensuring significant addictions treatment expertise among their medical directors,
the limited number of American Society of Addiction Medicine (ASAM) certified
physicians in the State makes this regulation very difficult to meet. If years
experience in the field could be substituted for the ASAM credential, clients could still
be ensured to receive quality medical care without comprising the integrity of that
care."

RESPONSE: The Division thanks the commenter but is not in agreement with easing
the requirements so that years of experience may be substituted for the ASAM
certification. Proposed N.J.A.C. 10:161B-1.4(a)1 already allows medical directors up
to three years to obtain ASAM certification, and while still working toward ASAM
certification, medical directors may be hired with a minimum of five years of work in
a substance abuse treatment facility and ASAM clinical training.

N.J.A.C. 10:161B-1.4(b) Medical director board qualifications

5. COMMENT: A commenter noted that the proposed additional qualifications for the
medical director, being a diplomat of a certifying board approved by the American
Board of Medical Specialties (ABMS) or American Osteopathic Association (AOA) in
addition to being ASAM certified, were unnecessary because physicians had to
complete a residency program to be ASAM certified. The commenter also asked that
physicians certified by ASAM prior to the board certification requirement be
"grandfathered."

RESPONSE: The Division thanks the commenter and has deleted N.J.A.C. 10:161B-
1.4(b) because under the current ASAM guidelines, physicians who have been
certified by the American Society of Addiction Medicine are required to have either
completed a residency requirement or have been a diplomat of a certifying board
approved by the ABMS or the AOA. Eliminating subsection (b) would not compromise
client care as these physicians will be trained in addictions medicine in complying
with the board certification or residency requirements. Having a specific
"grandfathering" clause in the proposed rule is not necessary because physicians
who were previously certified by ASAM should by default meet the proposed DAS
requirements for the Medical Director.

N.J.A.C. 10:161B-1.5(a) Nursing director qualifications

6. COMMENT: " N.J.A.C. 10:161B-1.5(a) states, [t]he program shall hire a registered
professional nurse (RN) currently licensed in New Jersey, and who has at least one
year full-time experience, or the full-time equivalent in nursing supervision or
nursing administration in the management of addictions in a licensed substance
abuse treatment facility.” In an opioid treatment facility or a facility providing
detoxification services, the individual shall have one year experience or three years
of experience in a substance treatment program or facility. The commenter notes the
director of nursing at an opioid treatment facility provides services under the
supervision of the medical director and believes that the competency of the director



of nursing, as determined by the medical director, should be a governing
qualification for hire rather than a term requiring previous experience in a substance
abuse treatment facility. The commenter additionally expressed concern that "the
above rule will limit the pool of potential applicants and exacerbate an existing
shortage of registered nurses."” The commenter believes the Division should consider
the role that training may play in a developing competency and requests that the
qualification requiring experiences in a substance abuse facility be altered as follows:
"The Director of Nursing Services shall be deemed competent by the Medical Director
in a written evaluation prior to taking authority as the Director of Nursing Services."

RESPONSE: The commenter assumes that all medical directors at the time of their
hiring possess are ASAM certification, however this is not always the case. The
commenter does not provide specifics as to how exhaustive or brief this written
evaluation may be, hence, allowing for inconsistencies across treatment programs. It
is the division's position that relying on a written evaluation as the sole determinate
for hiring the director of nursing, rather than work experience, poses a clinical and
patient safety issue, hence the division respectfully declines to [page=2271]
accommodate the commenter's request. The division has already eased the work
experience required for the director of nursing from one year to six months in order
to address "an existing shortage of registered nurses" and enlarge the pool of
potential applicants qualified to fill the director of nursing services position.

7. COMMENT: "I would recommend that all nurses especially the director of nursing
services be a Certified Addictions Registered Nurse (CARN). Requiring registered
nurses to become CARN would raise the level of care that New Jersey offers their
patients seeking treatment. The eligibility criteria to become a CARN is as follows:

-- Three years experience as an RN; and

-- Within the five years prior to the application, a minimum of 4,000 hours (two
years) of nursing experience related to addictions. Along with 15 hours of addiction
training a year is required to maintain CARN.

Hazelton, the nationally known treatment facility, has made it their standard of care
that all nurses working at their site either be CARN or be in the process of working
towards the CARN. A nurse, in order to maintain her CARN credentials, would be
required to have 15 hours of addiction training; this would ensure that nurses
working in the field would be kept abreast of the newest advantages in addiction
treatment. | would encourage the Division of Addiction Services to set the standard
for nursing supervisors in both the in-patient and out-patient to a standard
equivalent for medical directors who are required to be ASAM certified, where as the
nursing supervisor would be required to have a CARN."

"I realize the Division of Consumer Affairs is the licensing agent for LCADC and they
set the standards. However, nurses are overlooked in the addictions field. Nurses
receive training in treatment modalities, including stages of change, individual,
group, family cognitive behavior, including brief intervention along with principles of
treatment for clients with dual disorders and relapse and relapse prevention. They
also cover process addictions gambling, sexual, eating, etc. Nurses also have the
ability to manage medical complications related to withdrawal and also the medical
complications related to chronic alcohol and drug use. Nurses have the educational
background to treat patients across the life span from prenatally to the elder. By
recognizing CARN in both in-patient and out-patient facilities would help to alleviate



the burden for organizations to have licensed personnel.”

RESPONSE: The Division thanks the commenter, however currently requiring
directors of nursing services to become CARN certified would pose an additional
financial hardship on providers and could negatively impact a providers' ability to
hire from an already shrinking pool of qualified registered nurses, therefore the
Division respectfully declines to change the proposed rule. This does not preclude
registered nurses from obtaining the CARN certification in order to enhance their
understanding of addictions medicine.

N.J.A.C. 10:161B-1.7(a) and (b) Administrator qualifications

8. COMMENT: Several commenters objected to the following proposed requirements:
(a) that a facility administrator must have a Master's degree and two years of full-
time administrative experience or supervisory experience in a substance abuse
treatment facility; and (b) that incumbents without a Master's degree would have
three years to complete that qualification.

RESPONSE: As one of several workforce related actions summarized in the
introduction to the comments above, DAS has eased this proposed requirement, and
adopted an option that a facility administrator may have a B.A. plus five years of full-
time administrative or supervisory experience in a substance abuse treatment
facility; while deleting the three-year timeframe for incumbents to obtain a Master's
degree.

N.J.A.C. 10:161B-1.7(a) Administrator Master's degree

9. COMMENT: "Nonetheless, it should be noted that it would appear that any
Master's degree is acceptable. English Literature? Russian history? This is not to
suggest that the kind of degree should be indicated, however. It simply points out
the lack of forethought that is evident throughout these regulations."

RESPONSE: The Division thanks the commenter and respectfully disagrees. Any
Master's degree is not "vague" but is a conscious choice in this proposed rule
because, like all such proposals, it attempts to achieve balance among several,
sometimes competing, goals. In this case, 1. the degree is combined with
appropriate prior experience in a substance abuse treatment administration; 2.
administering a substance abuse treatment facility requires ideally a depth of
educational attainment and human experience that may be demonstrated as readily
by a Master's degree in English Literature or Russian history, as it might be, for
example, by a more specialized MBA in non-profit healthcare management; 3. there
is no consensus in the addictions field on which types or categories of Master's
degrees should be reasonably mandated for the position of facility administrator; and
4. to specify a particular type/category of Master's degree would at this time further
limit workforce recruitment and retention for substance abuse treatment facility
administrators in an already limited labor market.

N.J.A.C. 10:161B-1.7(c)14ii Non-emergency closings

10. COMMENT: One commenter stated that this proposed rule, requiring facilities to
request approval from DAS in writing at least 48 hours before closing for non-
emergency reasons, appears to reflect micromanagement of agencies, which, when
licensed, are approved to operate independently. This would be possibly an example



of a contract requirement (such as those found in chapter Appendix A), which could
be imposed upon a funded agency. Additionally, the timeframe for approval does not
seem feasible nor enforceable.

RESPONSE: The Division thanks the commenter but respectfully disagrees. The
matter of closing a treatment program for non-emergency reasons is a licensure
issue and is to be applied to treatment programs whether they receive funding from
the Division or not. There are mechanisms in place to provide facilities with approval
from DAS for such closures provided the facility notifies the Division in the
appropriate timeframes.

N.J.A.C. 10:161B-1.8(a) Director of substance abuse
counseling

11. COMMENT: "Overall, the rules provide a clear framework for ensuring quality of
care and patient safety. However, several sections related to professional
credentialing and counselor supervision appear confusing and potentially
problematic. These sections and recommended revisions to the text are noted below
(insertions are underlined, while suggested deletions are [bracketed]:

N.J.A.C. 10:161B-1.8(a) Every facility [program] shall employ [at least one]
individual who meets at least the minimum following qualifications as the director of
substance abuse counseling.

The rationale for the changes is that licensure is ordinarily granted at the facility
level. N.J.A.C. 10:161B-1.3 does not include a definition for program but does define
facility to include programs. Further, it seems desirable from an operational
standpoint that each facility have no more than one director of substance abuse
counseling. Failure to limit the number of persons performing the director role could
cause conflicts in application of the rules at N.J.A.C. 10:161B-1.8(d) and 10.2."

RESPONSE: The Division thanks the commenter, however, the Division is reluctant to
agree with the commenter's suggestions because there may be instances in which a
facility may in fact be licensed as an outpatient treatment program, however there
may be other instances in which an outpatient substance abuse treatment program
may be physically housed in a larger treatment facility with the Division licensing the
substance abuse outpatient program element. Thus, the definition for "facility" will
not be changed as the commenter suggests. The Division disagrees with requiring
programs to employ only one director of substance abuse counseling services. Such
a requirement could potentially restrict larger facilities, in which it may be necessary
to have more than one director of substance abuse counseling services. It is up to
the facility to determine how best to coordinate the application of related rules,
including N.J.A.C. 10:161B-1.8(d) and 10.2, in those instances where there are more
than one director of substance abuse counseling services. The rules do not preclude
a facility from appointing managers or directors for individual programs operating
within the facility.

12. COMMENT: "The current rules do not require that the facility have a director of
substance abuse counseling services. This proposed rule requires that each facility
employ at least one individual as director of substance abuse counseling, specifies
minimum education and professional certification requirements of the position and
defines the [page=2272] director's responsibilities to supervise substance abuse

counseling, including direct clinical supervision of counselors. Does this mean each



facility or the overall agency?"

RESPONSE: The Division thanks the commenter. The terms "program and "facility”
are synonymous in the proposed definitions. N.J.A.C. 10:161B-11.2(b) states that all
opioid treatment programs shall employ a full-time director of substance abuse
counseling services who meets the qualifications of N.J.A.C. 10:161B-1.8. N.J.A.C.
10:161B-2.8(a) states, "every program shall employ at least one individual who
meets at least the minimum qualifications as the director of substance abuse
counseling services.” (See N.J.A.C. 10:161B-1.8(a)1 through 6, (b) and (d)1 through
12 for qualifications and responsibilities of the director of substance abuse counseling
services, respectively). This means that, for each program, there is at least one staff
person, who at a minimum, meets the qualifications and carries out the
responsibilities of the director of substance abuse counseling services noted in the
aforementioned rules. N.J.A.C. 10:161B-1.8(d)3 requires all "programs to either
provide or ensure that clinic supervision is provided at least one hour per week to all
clinical staff, individual or in a group setting, with the group supervision not to
exceed 50 percent of supervision time."

N.J.A.C. 10:161B-1.8(a) Director of substance abuse
counseling-APNs

13. COMMENT: "Psychiatric advanced practice nurses who are experienced in the
provision of addiction services should be added to the list of those qualified to serve
as director of substance abuse counseling."

RESPONSE: The Division thanks the commenters, and has added advanced practice
nurses who are certified clinical supervisors (CCS) or advanced practice nurses who
are LCADCs to the list of individuals qualified to serve as director of substance abuse
counseling in this adopted rule. The Division declines to require that advanced
practice nurses also have specialty certification in psychiatry/mental health; without
the CCS or an LCADC because the psychiatric/mental health specialty certification is
not directly germane to the field of substance abuse treatment.

N.J.A.C. 10:161B-1.8(a)1, 2 and 3 CADC credential

14. COMMENT: The Board of Marriage and Family Therapy Examiners, Alcohol and
Drug Counselor Committee notes that it is not clear why the CADC credential is listed
as a supervisory alternative to the LCADC, given that the CADC has neither the
diagnostic nor supervisory authority equivalent to the LCADC, and asks that the
CADC credential be deleted from these three paragraphs.

RESPONSE: The CADC credential was included in this proposed supervisory rule
section based on DAS understanding of overall workforce limits. In addition, this rule
addresses the supervision of direct clinical services by substance abuse counselors,
while also meeting counselor supervision requirements for purposes of continuing
professional certification by the Board or other health professional licensing boards.
In the context of the adopted expansion of allowable health professional licenses for
substance abuse counseling staff, DAS agrees with the commenter and has deleted
the CADC credential as an alternative to the LCADC.

N.J.A.C. 10:161B-1.8(a)4 Alcohol and Drug Counselor

15. COMMENT: " N.J.A.C. 10:161B-1.8(a)4 should be changed as follows (additions



in boldface, deletions in brackets), 'A New Jersey licensed clinical alcohol and drug
counselor who, in addition, holds a [clinical] Master's Degree recognized by the New
Jersey Board of Marriage and Family Examiners, Alcohol and Drug Counselor
Committee, Division of Consumer Affairs, Department of Law and Public Safety as
meeting the education requirements’ set forth in N.J.A.C. 13:34C-2.2(b)1;'
The rationale for the recommended changes is that the Alcohol and Drug Counselor
Committee has outlined detailed requirements for graduate education at the
referenced section. The Committee's requirements intentionally allow for semester
hours to be acquired through graduate or post-graduate education, in differing types
of degree programs. The term clinical is not used in this context. Also, mention of
the Alcohol and Drug Counselor Committee is necessary in order to distinguish those
requirements from those applicable to the licensed professional counselor, licensed
rehabilitation counselor and marriage and family therapist licenses offered by the
Board of Marriage and Family Therapy Examiners."

RESPONSE: The Division thanks the commenter and agrees to change the proposed
rule to reflect the commenter's recommendations.

N.J.A.C. 10:161B-1.8(a)5 Psychiatrist board-certification

16. COMMENT: "This section refers to a licensed psychiatrist. There is no such
license. We presume the regulations are referring to a board-certified psychiatrist."

RESPONSE: The commenter is correct and DAS has changed the section to refer to a
Board-certified psychiatrist in this adopted rule.

N.J.A.C. 10:161B-1.8(b)

17. COMMENT: "As above, the Board of Marriage and Family Therapist Examiners,
Alcohol and Drug Counselor Committee recommends the deletion of the CADC
category from this proposed incumbent supervisory alternative rule, noting that a
master's level degree may qualify for the LCADC without taking the written and oral
examinations otherwise required for the CADC."

RESPONSE: In the context of simultaneously expanding the health professional
licenses authorized to supervise work of an alcohol and drug counseling nature, DAS
concurs with this Board recommendation and has deleted this specific CADC
reference in the adopted rule. DAS has also expanded the qualifications for
substance abuse counselors to include individuals who are working toward obtaining
another health professional license, provided that work is of an alcohol or drug
counseling nature within its scope of practice. Such an expansion upon adoption is
consistent with the requirements of the Board of Marriage and Family Therapist
Examiners, Alcohol and Drug Counselor Committee, New Jersey's licensing and
certifying authority for LCADCs and CADCs.

N.J.A.C. 10:161B-1.8(d)3 Clinical supervision hours

18. COMMENT: "The provision to provide direct clinical supervision to all clinical staff
for at least one hour per week, although ideal, is not realistic for a treatment
program with a large clinical staff. We have a clinical staff of 21. At our facility, direct
clinical supervision is provided and documented once a month for each counselor in
addition to ongoing supervision provided on an as-needed basis." "We suggest the
statement be changed to read as follows (addition in boldface): 'The Director of



Substance Counseling shall provide supervision to each member of the clinical staff
for a minimum of one hour per month. The Director of Substance Abuse
Counseling shall provide group supervision once a month to the clinical staff, in
addition to monthly individual team meetings scheduled for each counselor."

RESPONSE: The Division thanks the commenter but respectfully disagrees with the
commenter's request to change required minimum supervision from one hour per
week to one hour per month. N.J.A.C. 10:161B-1.8(d)3 requires programs to either
provide or ensure that clinical supervision is provided at least one hour per week to
all clinical staff, individual or in a group setting, with the group supervision not to
exceed 50 percent of supervision time. The commenter's recommendation does not
fulfill even minimum supervision requirements of the Board. The Division believes
that the proposed rule is important to advance quality care in substance abuse
treatment programs, and declines to change the proposed rule in this adopted rule.

N.J.A.C. 10:161B-1.9(a) Substance abuse counseling staff

19. COMMENT: Several commenters noted that the proposed requirement that 75
percent of substance abuse counseling staff be LCADC or CADC within three years of
the effective date of this chapter, with the remaining 25 percent working toward
LCADC or CADC status, was unrealistic in the context of New Jersey's current overall
addiction counseling workforce limitations.

RESPONSE: As one of several workforce-related actions summarized in the
introduction to this rule adoption above, the Division has eased the proposed ratio
from 75 percent/25 percent, to 50 percent/50 percent within three years of the
effective date of this chapter, and further eased the proposed requirement, as noted
below, by expanding the categories of health professional licenses to be counted in
this ratio.

20. COMMENT: Several commenters noted that the proposed requirement that all
substance abuse counseling staff be LCADC or [page=2273] CADC or working to
obtain these specific credentials is unrealistic in the context of New Jersey's overall
addiction counseling workforce limitations.

RESPONSE: As one of several workforce-related actions summarized in the
introduction to this rule adoption, the Division has eased the proposed rule to allow
substance abuse counselors to be any licensed health professional doing work of an
alcohol or drug counseling nature within the scope of practice of that license, per the
Board of Marriage and Family Therapy Examiners rule N.J.A.C. 13:34C-2.6(a)4. This
will allow facilities to hire and employ licensed health professionals other than
LCADCs and CADCs as substance abuse counseling staff; allow CADCs to be
supervised for purposes of direct client care by licensed health professionals with
appropriate supervisory credentials other than an LCADC; and allow not yet
credentialed substance abuse counselor-interns to work toward and obtain any
health professional license that includes work of an alcohol or drug counseling nature
within its scope of practice. These changes from the proposed rule in this adopted
rule are at N.J.A.C. 10:161B-1.9(a), (a)1, (a)li, (a)2 and (b).

N.J.A.C. 10:161B-1.9(a)2 Interns

21. COMMENT: Several commenters objected to this proposed paragraph that
substance abuse counseling staff without LCADC or CADC shall function as interns.



The objections were both to the limitations on clinical license categories, and to use
of the term "intern" as suggesting diminished status.

RESPONSE: As noted in a response above, this adopted rule expands the categories
of allowable clinical licenses to include any licensed health professional doing the
work of an alcohol and drug counseling nature within the licensed scope of practice.
The use of the terminology "intern" (or "counselor-intern," per the comment below)
is intended to be consistent with Board rules, reflecting that there are gradations in
the amount of education and experience for those doing work of an alcohol or drug
counseling nature, and in the levels of certification or licensure assigned to different
levels of experience.

N.J.A.C. 10:161B-1.9(a)2iii Chemical dependency associate

22. COMMENT: Several commenters objected to this proposed subparagraph that
would require substance abuse counseling staff to have completed course work for
the chemical dependency associate (CDA) before being assigned counseling
responsibilities and being counted in the counselor-to-client ratio.

RESPONSE: The Division has deleted this proposed subparagraph in the adopted
rule. The CDA was designed as an entry-level option in the process of obtaining more
professional CADC and LCADC, or other health professional, training and status. The
CDA will continue to be an option, but not a pre-hiring or pre-counseling
requirement, for substance abuse counselor-interns. Counselor-interns must, in the
adopted rule, continue to be enrolled in a course of study for the CADC and LADC, or
another health professional license to do work of an alcohol and drug counseling
nature within their scope of practice.

23. COMMENT: The Board of Marriage and Family Therapy Examiners recommended
that the term "counselor-intern" be used consistently in place of the term "intern."

RESPONSE: DAS has changed the term "intern" to "counselor-intern" in the few
paragraphs of this adopted rule where "counselor-intern™ was not already used in the
proposed rule.

N.J.A.C. 10:161B-1.9(b) Three years to obtain LCADC or CADC

24. COMMENT: Several commenters objected to this proposed requirement that
counseling staff shall have three years from the date of employment to obtain LCADC
or CADC status, asking that the three-year time limit be removed, citing the
educational, testing and current regulatory timeframe barriers to being able to
complete this requirement.

RESPONSE: The Division is aware of the concerns expressed on this issue. As one of
several workforce related actions noted in the Introduction, the Division has
expanded the categories of allowable clinical licenses beyond LCADC or CADC to any
health professional license, which includes doing work of an alcohol and drug
counseling nature within its scope of practice. Together with the Division's Statewide
workforce development program, increasing training capacity and reducing
timeframe barriers to complete LCADC licensing or CADC certification, given the
importance of continuing to improve substance abuse counseling quality, the Division
will retain the three-year timeframe requirement in this adopted rule.



N.J.A.C. 10:161B-1.9(d)2 ASI assessment

25. COMMENT: "The ASI is not a clinical interview tool. It is a research tool that
actually precludes gathering the data needed to do a comprehensive assessment of
the client and develop the rapport necessary to encourage a return to treatment."

RESPONSE: The Division thanks the commenter, but disagrees that the ASI is not a
clinical interview tool; it is both a clinical and research interview tool. Since its formal
adoption, the ASI has been widely used in the addictions field to assess patients'
functioning in at least seven key dimensions of their lives. While a positive by-
product of the ASI is that empirical data may be gleaned and utilized for research
purposes, the ASI provides clinicians with information that can assist the clinician in
assessing clients' problems, needs and strengths. It is important to note that the rule
allows for other standardized clinical interview tools to be used during the
assessment process.

N.J.A.C. 10:161B-1.9(d)7 Reassessing clients with ASAM PPC2-R

26. COMMENT: "We provide short-term substance abuse care as do many other
organizations not funded by DAS; many of our clients are with us for at most a
month or two and this kind of additional documentation is burdensome within the
context of short-term treatment. [Reassessing] clients throughout the treatment
episode according to ASAM PPC2-R might be more appropriate for long-term
programs. Suggestion: Either delete this requirement or limit it to long-term
programs."”

RESPONSE: The Division thanks the commenter. In this instance, reviewing clients
using the ASAM PPC2-R (after full assessment) does not involve a full assessment as
the client is reviewed across six dimensions. The practice of reviewing (reevaluating)
clients throughout the treatment episode is appropriate for short-term and long-term
programs, as the information learned will be used to determine the need for
continued services, transfer or discharge/transfer. Although the Division respectfully
disagrees with the commenter's interpretation; the Division will change the wording
from "Reassessing" clients throughout the treatment episode to "Reviewing" clients
throughout the treatment episode. The remainder of this rule remains unchanged.

N.J.A.C. 10:161B-2.1(k) Enforcement examples

27. COMMENT: "It is recommended that the regulations include examples of
enforcement action that DAS may take in response to such a provision of service not
specifically listed on the license.”

RESPONSE: The Division disagrees that enforcement action examples need to be
specified in this particular subsection; all appropriate enforcement actions are
described in detail in later enforcement sections of the rules.

N.J.A.C. 10:161B-2.2(b) and 3.2 "Rules" redundancy

28. COMMENT: A commenter notes the repetition of the word "rules" in these
sections.

RESPONSE: The commenter is incorrect that there is a redundancy in the rule text,
"local rules, rules" refers to two separate bodies of law, but to clarify this distinction,



"State" has been added before the second "rules.”
N.J.A.C. 10:161B-2.4

29. COMMENT: N.J.A.C. 10:161B-2.4 requires approval of construction plans by the
Department of Community Affairs. The commenters stated that outpatient programs
are typically provided in standard office space with a routine Certificate of Occupancy
and requiring programs to obtain pre-approval from the State before work is done or
a lease is signed (for new space in which the landlord will do construction) is
burdensome and adds nothing to public safety. The commenter recommended that
the Division not require providers to submit plans as if an outpatient facility was an
inpatient facility but rather require providers to submit an appropriate Certificate of
Occupancy (and inspection) before new space can be used.

[page=2274] RESPONSE: The Division agrees with the commenters and will change
the rule to reflect that pre-approvals before a new space can be used are still
required, but such approvals as required in acquiring a routine Certificate of
Occupancy, including an inspection, may be obtained through the facility's
municipality.

N.J.A.C. 10:161B-2.10 and 2.11 Subsection order

30. COMMENT: "The regulations would be more easily understood if N.J.A.C.
10:161B-2.10 and 2.11 were reversed, putting plans of correction before informal
dispute resolution process."

RESPONSE: Either subsection order has advantages for clarity; therefore the Division
declines to change the order in the rules.

N.J.A.C. 10:161B-3.4(b) NJ SAMS data reporting

31. COMMENT: One commenter submitted "An Evidence Based Response to the
Proposed New Rules for the Licensure of Outpatient Substance Abuse Treatment
Facilities in New Jersey ( N.J.A.C. 10:161B)." Among the comments made in this
submission were several under the rubric 'Reporting requirements’ these comments
question the general cost-benefit of proposed NJSAMS reporting requirements,
limitations of the NJSAMS Statewide data collection system, and the ASI and ASAM
PPC-2R clinical decision instruments, and whether NJSAMS contributes 'meaningfully
to stated treatment or Federal NOMS data gathering objectives.'

RESPONSE: The Division thanks the commenter and understands the general policy-
level assertions, as well as the asserted limitations of NJSAMS, ASI and ASAM PPC-
2R, based on the commenter's "evidence-based" but selective professional literature
review. The commenter did not recommend any specific language changes in the
proposed rule, and the Division respectfully declines to make changes in this rule
based solely on inferences that might be drawn from the commenter's analysis. DAS
believes that the general issue raised (the importance of making clinical record
systems as cost-beneficial as possible within a resource limited treatment system) is
and should remain part of ongoing dialogue in the provider community. DAS also
believes that the current NJSAMS, ASI and ASAM PPC-2R, even with their limitations,
represent current best practices in the addiction field; in addition, the NOMS
substance abuse treatment data collected through NJSAMS is exactly the data
required by SAMHSA for this purpose. All such data collection and clinical record



system development must involve user participation and necessarily requires
tradeoffs in clinician time, client responsiveness and system-level cost-benefits. All
data collection and clinical record systems are under continual review and
development, but ongoing data system development is not properly the subject of
this facility licensure rulemaking.

N.J.A.C. 10:161B-3.5(a)2 Criminal history fingerprint checks

32. COMMENT: Several commenters objected to or requested clarification on this
proposed rule that the program shall conduct State-level criminal history record
background checks supported by fingerprints prior to hiring all staff, student interns
and volunteers. These comments address issues of legality, cost, the use of
background checks previously conducted for already licensed health professionals
and the impact on staff hiring and service continuity if the proposed rule is
interpreted to mean that no person may be hired until a fingerprint check is
complete.

RESPONSE: The Division thanks the commenter. In order to help ensure proper staff
levels are maintained along with recognizing the period of time to receive the results
of background checks may be lengthy, the Division has eased the proposed rule by
allowing the facility the flexibility to initiate (being the process of) State-level
criminal history fingerprint checks no later than the time of hiring.

33. COMMENT: "It would appear that existing staff is exempt from criminal history
background checks."

RESPONSE: The Division appreciates the comment, but respectfully disagrees.
Although N.J.A.C. 10:161B-3.5(a)2 specifies that the program shall conduct State-
level criminal history record background checks supported by fingerprints prior to
hiring all staff, student interns and volunteers, providers should take the entire rule
into account when developing policies and procedures governing personnel. N.J.A.C.
10:161B-3.5(a) states that the facility shall maintain personnel records, including the
results of criminal history background checks, for each employee. Thus, employers
should have the information on file for all staff.

34. COMMENT: "Who will pay for this?" "Is DAS going to pay for this?" "Can

arrangements be made in collaboration with the State Police for this to be free to
non-profits." One commenter also asserted that, "Fees currently run from $ 41.00
through $ 70.50 per person to have fingerprint checks performed in New Jersey."

RESPONSE: The Division thanks the commenters. Programs may choose to pay for
the background checks, or have prospective employees pay for their own background
checks with fingerprints. The Division is unaware of the source of the asserted $
41.00 through $ 70.50 fees, although these may represent fees charged by the
State's Sagem-Morpho contractor to obtain national-level fingerprint checks, which
the proposed rule does not require. Current State Police rules, N.J.A.C. 13:59-1.3,
specify a fee of $ 30.00 for each State-level (SBI) fingerprint record check, and a
reduced fee of $ 18.00 for anyone who volunteers at an Internal Revenue Code
8501(c)3 non-profit agency, but the rules make no provision for the State Police to
provide State-level fingerprint checks free to non-profits.

35. COMMENT: "Allow us to use the Department of Corrections website that lists all
criminals while we wait for the results of the fingerprinting. Employees could be



provisionally hired pending the result of the fingerprints.”

RESPONSE: The rules do not preclude programs from using the Department of
Corrections website or any other legally available information as a preliminary
criminal history background screen. Upon adoption, the Division will allow a facility
the flexibility to initiate the State-level criminal history fingerprint check no later
than the time of hiring.

36. COMMENT: "There should be exclusions pertaining to individuals who maintain a
professional license, which already mandates fingerprinting."

RESPONSE: The Division thanks the commenter, but respectfully disagrees with the
commenter's suggestion of excluding individuals who maintain a professional license,
which already mandates fingerprinting because there is no way of knowing how
current the referenced fingerprints would be at the time of employment.

37. COMMENT: "The regulation would be impossible to enforce regarding non-
recovering staff. Further, | believe this is against Federal law."

RESPONSE: The Division thanks the commenter but disagrees that the rule would be
impossible to enforce because facilities are required to have personnel policies and
procedures in place that govern all staff, whether they are recovering and non-
recovering staff. Such procedures should include how the facility will enforce its own
policies. The Division disagrees that requiring prospective employees to submit to a
State-level background check with fingerprinting is against Federal law.

38. COMMENT: Several commenters agreed that a background check that
incorporates fingerprints prior to hiring may serve a useful purpose, but point out
some of the practical difficulties for employee hiring and retention if facilities had to
await fingerprint check results before hiring.

RESPONSE: The Division thanks the commenters. The proposed rules governing
fingerprinting and background checks for staff, volunteers and interns were not
developed to cause a hardship for providers, however, given the potential
vulnerability of client population served, it is important for programs to take
measures in their hiring practices to ensure both client and employee safety. The
Division also recognizes the potential problems, including client and safety risks,
associated with the inability to fill critical positions due to delays in hiring staff and
retaining employees while awaiting the results of fingerprint checks. Therefore, the
Division agrees to change the proposed rule upon adoption to allow programs the
ability to initiate State-level criminal history record background checks supported by
fingerprints no later than the time of hiring staff, student interns and volunteers.
Such changes in hiring practices must included in personnel policies and be in
agreement with the agency's overall hiring practices.

[page=2275] N.J.A.C. 10:161B-3.5(a)3 Staff photo identification
39. COMMENT: "The reason for requiring photo identification for all staff members is
not clarified. Many of the licensed agencies are small agencies in which clients and

others know all personnel and for whom this formality appears to be unnecessary."

RESPONSE: The Division appreciates the commenter's concerns that the requirement
of photo identification cards for all staff at small agencies is an unnecessary formality



however, the Division respectfully disagrees with the commenter. The commenter is
assuming that each and every client, even new clients, will have an innate ability to
differentiate staff from clients. Client and staff safety should be taken into
consideration even in small licensed treatment agencies and requiring staff to wear
photo identification cards is a step towards that goal. Therefore, the Division declines
to change the proposed requirement.

40. COMMENT: The commenter believes the photo identification card should not
include the staff member's full name (first and last name) for security reasons. In
our opinion, placing the staff member's first name only and perhaps the first initial of
the last name on the photo identification card is sufficient for functionality. For this
reason, the commenters request that the standard clarify the above language.

RESPONSE: The Division has agreed to ease the rule from requiring a staff person's
full (first and last) name on photo identification cards to requiring a staff person's
first initial and last name on photo identification cards. This change still provides a
level of protection for clients while addressing potential security concerns that may
be caused by displaying a staff person's photograph along with their full name on
identification cards. Agencies may choose to use full first and last names on photo
identification cards but that will not be a requirement.

N.J.A.C. 10:161B-3.5(b) "Substance-free" staff policy

41. COMMENT: "The facility administrator shall establish written policies and
procedures addressing the period of time during which all staff are determined to be
continuously substance free before being employed in the facility.”" "For a person in
recovery the length of time since last use of alcohol/drugs may not be the best
indicator of quality of sobriety and so simply defining a time period is no guarantee
of stability. Additionally, no distinction is made between professional and other staff
or counseling staff and other staff suggesting that staff at all levels be held to the
same standard. One perhaps unintended consequence of this standard may be that
otherwise eligible applicants for non-professional positions, such as food service,
drivers, clerks, etc., may be squeezed out of employment opportunities.”

RESPONSE: The Division thanks the commenter. The adopted rule clarifies that the
policies and procedures addressing the period of time during which staff "in
recovery" are determined to be continuously substance free before being employed.
Such policies should include variations in the length of time in which employees,
based on their duties and responsibilities, are to be substance free. The Division
disagrees that the proposed rule would cause potential applicants to be "squeezed
out"” of employment opportunities, as the length of time a potential employee "in
recovery" is substance free would not and should not be the sole determinant for
employment.

42. COMMENT: "The intent may be with regard to prospective employees who
identify themselves as being in recovery. However, as stated it does not make sense.
Furthermore, under the Federal [Americans with Disabilities Act] ADA statutes, this is
NOT a question that can be asked of prospective employees. It would also be
impossible to address and/or enforce for staff not in recovery. Requiring policies and
procedures about alcohol and/or drug use in the workplace could address the issue.”

RESPONSE: The Division respectfully disagrees with the commenter. These
requirements are consistent with the ADA rules governing employment practices and



are not considered discriminatory. Under the ADA, such questioning is considered job
related and thus allowable given the nature of the substance abuse treatment
programming in relationship to the vulnerable client population served. The rules as
written do not preclude agencies from drafting policies and procedures governing
alcohol/drug use in the workplace and include policies as to how such policies will be
enforced for all staff.

43. COMMENT: "This also needs clarification as to whether the term "substance free"
includes tobacco.”

44. COMMENT: "Finally, clarification on the requirement that the facility have a policy
on 'employees being substance free.' Perhaps we are misinterpreting this
requirement, but it seems to suggest that no applicant for employment may
consume alcohol for the period of time prior to employment that we determine and it
is unclear whether 'other drug' is meant to include nicotine, as well as illegal
substances."

RESPONSE TO COMMENTS 43 AND 44: The Division thanks the commenters.
According to the proposed rule, the agency is responsible for establishing the written
policies and procedures addressing the actual period of time during which staff are
determined to be substance free. Such policies should include variations in the length
of time in which employees, based on their duties and responsibilities, are to be
substance free. In order to provide additional clarification, in the adopted rule, the
term "all” has been deleted and the term "in recovery status™ has been added, as
discussed above. Lastly, in the rule as proposed and adopted, the term "other drug
is meant to include legal and illegal substances of abuse and dependence, which
would include all tobacco products. As recognized in the Diagnostic and Statistics
Manual of Mental Disorders IV-TR (DSM-1V) published by the American Psychiatric
Association, nicotine is considered a substance that is discussed in the "Substance
Related Disorders" section of the DSM-IV-TR (see page 191). Tobacco use can lead
to diagnoses of nicotine dependence and withdrawal, therefore, the Division does
include tobacco as a substance that is not permitted in order to be considered
"substance free.” The use of nicotine replacement therapy (NRT) to support tobacco
cessation is not precluded by the proposed rule.

N.J.A.C. 10:161B-3.8(b)5 Reportable staff disciplinary
actions

45. COMMENT: "This proposed paragraph requires providers to report to DAS all
disciplinary actions of staff, including termination, resulting from inappropriate staff
interactions with clients.” The commenter felt the regulation was vague and
subjective, as well as broad in scope, overreaching and micromanaging. The
commenter stated that an organization must be able to manage disciplinary actions
without having to report to DAS.

RESPONSE: The Division thanks the commenter but respectfully disagrees that the
rules governing reporting such disciplinary actions to DAS is an example of
micromanaging agencies. N.J.S.A. 26:2B-6 et seq., 26:2G-1 et seq., and 45:20-1 et
seq., provide the Division the licensing and monitoring authority for substance abuse
treatment programs in New Jersey, with information regarding staff disciplinary
actions specifically involving inappropriate interaction with clients. Such interaction
may negatively impact licensure, service provision or impede an agency's ability to
function; hence, the Division respectfully declines to change the proposed rule.



N.J.A.C. 10:161B-3.9(a)4 Public access to board member
home addresses

46. COMMENT: A commenter believes that while clients and the public have the right
to have access to the names of agency board members, facilities should not release
their addresses and that the agency address should suffice to meet this need.

RESPONSE: The Division agrees with the commenter. The intent of the proposed rule
was not to include the home addresses of individual board members but rather to
insure that the names of the governing authority members would be conspicuously
placed in the facility along with the facility address to which correspondence could
be sent. This rule has been changed upon adoption to include that clarification.

N.J.A.C. 10:161B-4.1(a)27i and ii and 28 Board membership
requirements

47. COMMENT: Several commenters objected to the proposed requirement
prohibiting family members of staff from serving on the governing board, preventing
the facility's current administrator from serving on the governing authority; and
prohibiting a member of the governing authority from being employed by the facility
for two years after leaving the governing authority.

RESPONSE: The Division thanks the commenters, according to legal opinion, absent
explicit statutory authority, these proposed rules exceed [page=2276] State
statutory requirements for board membership at N.J.S.A. 14A:6-1 and 15A:6-4, and
the Division has deleted these proposed regulations from this adopted rule.

N.J.A.C. 10:161B-4.1(b)1 Board member background checks

48. COMMENT: "In today's busy society, it is becoming increasingly difficult for non-
profits, especially small agencies, to attract capable, interested volunteers to serve
on our governing boards. Requiring them to go through the process of reference
checks, credential verifications and criminal background checks would deter all but
the most resolute volunteers. This could lead to the extinction of some
organizations."

RESPONSE: The Division thanks the commenter but respectfully disagrees that
requesting references, credential verifications and criminal background checks would
deter individuals from serving on governing boards. However, to reduce potential
hardships on agencies that may experience difficulty recruiting members to the
governing authority, the Division has changed the proposed rule to delete the
criminal background check requirement for potential board members. The proposed
requirement to verify board references and credentials remain in this adopted rule.
Facilities may, of course, require criminal background checks of prospective board
members as a matter of facility policy.

N.J.A.C. 10:161B-5.1(c) Administrator designee credentials

49. COMMENT: "Applying the same credentialing standard for the administrator
designee as the administrator is problematic. In some opioid treatment programs the
director of nursing, assistant director or program coordinator may act as the
administrative alternative in the administrator's absence. These individuals often



possess sufficient amounts of valuable, practical, hands on experience."

RESPONSE: The Division thanks the commenters. Agencies should take into
consideration the types of absences and the length of time an individual will serve in
the alternate or designee capacity. Given that the adopted rule eases the minimum
qualifications for administrator to include a B.A. plus five years experience, positions,
such as director of nursing services and similar staff will more likely be qualified to
serve as the administrator alternate or designee. In this adopted rule, the Division
has added a minor exception, allowing less-than-fully qualified staff to serve as
administrator designee on a short-term basis (for example, the administrator is
absent due to illness or an unplanned emergency) not exceeding two weeks;
otherwise an administrator alternate or designee shall meet all the qualifications of
the administrator in this adopted rule.

N.J.A.C. 10:161B-6.2(b)3i Client fee schedule

50. COMMENT: Several commenters objected to this proposed rule that sets the
initial charge for the client fee schedule at zero dollars ($ 0).

RESPONSE: The Division agrees with these commenters and has deleted the
proposed zero dollar ($ 0) starting fee requirement from the rule. The proposed rule
did not take the fee structures for profit agencies into consideration and this change
is an attempt to correct that. However, this change does not preclude any non profit
or for profit agency from choosing to set the initial charge for a client fee schedule at
zero dollars.

N.J.A.C. 10:161B-6.2(c)2 Verbal order documentation

51. COMMENT: "Here, N.J.A.C. 10:161B-6.2(c)2 states you need written
documentation of verbal and telephone orders within 48 hours. Considering there is
usually no physician working on the weekend, 72 hours would work for most of these
orders. Ninety-six hours would be required when there was a Monday or Friday
holiday. N.J.A.C. 10:161B-14.2(a)[2iii], Standards for drug administration, says
verbal orders should be written and signed within seven days. This statement
conflicts with N.J.A.C. 10:161B-6.2(c)2."

RESPONSE: The Division thanks the commenter and agrees that proposed N.J.A.C.
10:161B-6.2(c)2 and 14.2(a)Z2iii conflict with one another. For safety purposes, as
allowing inconsistent timeframes in which verbal orders may be documented may
cause confusion among medical staff, the Division has made the following change to
N.J.A.C. 10:161B-6.2(c)2: "written documentation and telephone orders shall be
written into the client's clinical record by the person receiving such orders and
countersigned by the person, issuing such orders within 72 hours of the issuance of
the verbal and telephone order.” At N.J.A.C. 10:161B-14.2(a)Z2iii, the Division has
made a consistent change that verbal orders shall be written "on the chart when
given" and countersigned within 72 hours (rather than within seven days) of the
original order. Likewise at N.J.A.C. 10:161B-18.4(a)1, the two-day order
countersigning requirement has been changed to 72 hours. The 72-hour requirement
for documentation of a verbal or telephone order is consistent with what is required
by JCAHO.

N.J.A.C. 10:161B-6.3(c) Documenting denied admission



52. COMMENT: "The regulations should indicate that documentation of reasons for
denial of, and referral of, the client to appropriate treatment services should be
made in the client's record.”

RESPONSE: The Division agrees and has made this clarification in the adopted rule
as this is sound clinical practice and protects both the clients and the providers.

N.J.A.C. 10:161B-6.4(b)1 Involuntary Discharge

53. COMMENT: The commenter agrees with the proposed rule, which states "clients
have the right to appeal an involuntary discharge in accordance with procedures
established by the facility.” The commenter states, "Our policy and procedure allows
patients to appeal involuntary discharge decisions by making an appointment and
speaking with the clinic director. We do not require this request to be in writing. We
support the right of each client to question and appeal every decision we make with
regards to their treatment. Putting a requirement that this appeal be in writing,
seems to us, to add an additional step and an unnecessary burden to the client. This
could also be deemed discriminatory and pose a hardship for those clients who have
difficulty with language proficiency, as it would serve as a barrier to the provision of
rights for some clients."

RESPONSE: The Division thanks the commenter and acknowledges that for some
clients, requiring a written request to appeal an involuntary discharge may be a
barrier. In order to ease the requirement the proposed rule has been changed to
allow the appeal of an involuntary discharge to be initiated by a verbal request from
the client, with a written appeal from the client to follow. This written request may
be provided by the client or an individual chosen by the client to act on the behalf of
the client. The Division believes that literacy and language proficiency concerns are
issues that should be addressed and accommodations made for those concerns early
in the client's treatment plan/process.

N.J.A.C. 10:161B-6.7 Interpretation services
54. COMMENT: "The intent of N.J.A.C. 10:161B-6.7 is confusing."

55. COMMENT: "It is unreasonable and fiscally impossible to expect that an opioid
treatment program (OTP) can provide interpretive services for any language that a
client may speak, have a sign interpreter on site daily and translate all materials for
the blind."

56. COMMENT: "While the spirit of access to treatment for all clients is an important
one, this proposed regulation would present significant problems in terms of
compliance. Although all agencies are compliant with ADA regulations and make
every effort to accommodate clients who are physically impaired, there are some
concerns related to the provision of interpretation services for clients who do not
speak English. First, there are over 140 different languages spoken in New Jersey
and it would be almost impossible to provide translation for all of them. What
languages must be available? Second, the shortage of even bilingual Spanish
interpreters is problematic for many agencies and the cost of hiring interpreters is
prohibitive. Perhaps regionalized services could be provided by DAS to address this
need or funding could be provided for the interpretation services to make this
regulation attainable."



RESPONSE TO COMMENTS 54, 55 AND 56: The Division thanks the commenters and
agrees that the proposed rule implies that interpreter services shall be provided for
any language that a client may speak, as well as provide communication assistance
for clients who are blind or otherwise physically impaired. The intent of the proposed
rule was to ensure that when such services were required that provisions would be to
either provide interpreter services or communication assistance or if unavailable by
the provider refer the client to a program that could reasonably accommodate them.
The rule has been changed from the proposed rule to provide such clarification.

N.J.A.C. 10:161B-7 Psychiatrists as medical directors

57. COMMENT: "As an outpatient facility, we have psychiatrists who provide
important services in our programs and their title is medical [page=2277] director.
However, outpatient and intensive outpatient programs are explicitly exempted from
needing a medical director in these regulations. We simply request that it be clarified
that if a facility does have psychiatrists, this does not mean that they must comply
with all of the requirements outlined for medical directors in higher levels of care.
The commenter suggested the following: Clarify that psychiatrists in outpatient or
intensive outpatient programs are not required to follow the regulations of
Subchapter 7 and elsewhere with regard to services provided, credentials, etc."

RESPONSE: The Division thanks the commenter, but respectfully disagrees.
Psychiatrists or any physician--functioning in the capacity and with the title of
medical director, even in facilities where a medical director is not required, must
comply with the qualifications and responsibilities of a medical director in N.J.A.C.
10:161B-1.4 and 7.

N.J.A.C. 10:161B-7.2 Designation of medical director

58. COMMENT: " N.J.A.C. 10:161B-7.2 states that the 'the governing authority shall
designate a physician to serve as medical director for outpatient detoxification and
opioid treatment . . ." N.J.A.C. 10:161B-7.2(a)3, which addresses outpatient
detoxification states that the 'facility shall employ a medical director'. For the sake of
consistency and clarity the latter provision should be revised to note that the
governing authority shall designate the medical director."

RESPONSE: The Division thanks the commenter. The paragraph cited by the
commenter, N.J.A.C. 10:161B-7.2(a)3, does not exist in this proposed rule. The
commenter may be referring to N.J.A.C. 10:161B-12.2(a)1, which requires that,
"Outpatient detoxification facilities shall be under the direction of a medical director
who meets the qualifications of N.J.A.C. 10:161B-1.4 . . ." Because N.J.A.C.
10:161B-7.2 already clearly states that the governing authority is responsible for
designating [hiring] medical directors in all outpatient facilities that require them, the
Division believes it is unnecessary to reiterate this requirement separately in
Subchapter 12, Detoxifications Services.

N.J.A.C. 10:161B-8.1(a)1 and (b) Modality acronyms

59. COMMENT: "It would be helpful if the acronyms OP, I0P, and PC were identified
in N.J.A.C. 10:161B-8.1(a)1 together with their full names."

RESPONSE: The Division thanks the commenter, but will not make the requested
change upon adoption as it is not required. At N.J.A.C. 10:161B-1.3, Definitions,



these acronyms are defined and as the definitions section applies to the entire
chapter, the reiteration of the full terms as the commenter requests would be
redundant.

N.J.A.C. 10:161B-9.1(a)2

60. COMMENT: Several commenters believe the proposed rule, to provide interim
services responsive to the client's "immediate needs" until transfer is effected, places
them in a situation where significant legal liability might accrue to the provider
during the interim services period. Patients often move to another level of care
because the outpatient provider is unable to provide services that are responsive to
the patient’'s immediate needs. The language needs to be eliminated or changed to
protect the provider (in the event a patient overdoses or dies prior to another level
of service being effectuated).The provider is referring the patient because the
provider cannot deliver services that are responsive to the clients immediate needs.
Another commenter is suggesting: if transfer to another program or level of care is
indicated, interim services at the current level of care shall be provided to the client
until the transfer is affected.

RESPONSE: The Division agrees with the comments and has changed the proposed
rule as the commenter suggests.

N.J.A.C. 10:161B-9.2(a) Client treatment plan based on
assessment

61. COMMENT: "Clarify that, 'A client treatment plan shall be developed for every
client based upon the assessment of the client in accordance with N.J.A.C. 10:161B-
9.1'."

RESPONSE: The Division agrees and has made the suggested clarification in this
adopted subsection.

N.J.A.C. 10:161B-9.2(a)1 Client treatment plan timing

62. COMMENT: A commenter notes that proposed N.J.A.C. 10:161B-9.2(a)1 requires
the program to initiate the development of the client's treatment plan upon the
client's admission and to enter the client's treatment plan in the client record within
three visits following admissions not to exceed 30 days. The commenter notes that
new opioid treatment clients visit the facility every day for medication. The proposed
requirement that the treatment plan be entered into the client's records "within three
visits" not to exceed 30 days would give facilities only three days for a treatment
plan to be entered into the client's record.

RESPONSE: The Division thanks the commenter and agrees to change the proposed
rule to reflect that all treatment plans will be developed "after at least" three visits
and entered into the client's record within 30 days. Treatment planning is a dynamic
process that must begin at admission, be documented in the client record as soon as
possible, and updated as the client's situation changes.

N.J.A.C. 10:161B-9.2(d) Client treatment plan review timing

63. COMMENT: "Under N.J.A.C. 10:161B-9.2(d), if the whole interdisciplinary team
were to review the treatment every 12 visits, we would need to meet at least once



every two weeks on hundreds of patients'. This is impossible! The only place this
might be appropriate would be in a short-term detox (up to 30 days), not for long-
term detox (31-180 days) or methadone maintenance."

RESPONSE: The Division thanks the commenter and has changed the proposed rule
to reflect that the multidisciplinary team shall review the treatment plan within 90
days, rather than every 12 visits. The proposed requirements to document the
review and revisions of the plan within the client's clinical records remain the same in
this rule. The multidisciplinary team is expected to review the client's progress and
update the client's treatment plan at clinically indicated intervals, not to exceed
90 days. Treatment plans for short-term and opioid maintenance treatment
programs should be no less than every 30 days as few patients will exceed the 30-
day length of stay, while for long-term and half way houses, the plan should be
reviewed every 90 days.

64. COMMENT: "This proposed rule, N.J.A.C. 10:161B-9.2(d), should provide the
frequency with which treatment plans are to be conducted after the first year."

RESPONSE: The Division thanks the commenter; however the adopted rule has not
been changed to include the frequency with which treatment plans are to be
completed after the first year because such a change would be too substantive to
make upon adoption therefore, it will be proposed in the Division's anticipated future
rulemaking.

N.J.A.C. 10:161B-10.1(b)5 Opioid staffing ratios

65. COMMENT: Several commenters objected to the proposed average ratio of
substance abuse counselors to clients on the basis of each program's daily census for
Opioid treatment Phase(s) | through Il at 1:35, asserting that this specific proposed
ratio would be too difficult to maintain under current workforce limitations.

RESPONSE: As one of several workforce related actions summarized in the
introduction above, DAS has eased this particular ratio requirement from 1:35, to
1:50 in the adopted rule, but added a stipulation that no single counselor's caseload
should exceed 1:35 across Opioid treatment Phases | through II1.

N.J.A.C. 10:161B-10.1(9) IOP number of sessions

66. COMMENT: "For intensive outpatient treatment the mandate of one individual
session weekly, in addition to the other group services provided with a caseload of
24 does not appear manageable. Again this appears to be possibly a contract
requirement. But even at that, it will be very difficult for an IOP counselor with a full
caseload to manage with all of the other requirements of the position. Also, clinical
need should factor into this."

RESPONSE: The Division thanks the commenter but respectfully disagrees. While the
proposed rule calls for a certain number of individual sessions and group sessions,
the proposed rule does not specify that the same counselor must provide the
individual sessions, as well as the group sessions. Also, the rule states that programs
shall maintain an average ratio of substance abuse counselors to clients on the basis
of each [page=2278] program's daily census; hence, there may be circumstances in
which counselors’ caseloads are higher than the 1:24 or lower that the 1:24
counselor to client ratio.



N.J.A.C. 10:161B-10.1(9) Opioid number of sessions

67. COMMENT: " N.J.A.C. 10:161B-10.1(g) notes that opioid treatment programs are
to provide individual sessions based upon client phase of treatment. Are there a
minimum number of sessions that a client is expected to attend for each phase of
treatment?”

RESPONSE: N.J.A.C. 10:161B-11.8 describes the frequency of counseling sessions
for each Phase of opioid treatment; and this cross-reference has been added for
clarification in this adopted rule.

N.J.A.C. 10:161B-10.3(a) Supportive services

68. COMMENT: The proposed rule states, "Every program shall provide or coordinate
the following services for each client as appropriate to the client's treatment plan: 1)
vocational and educational counseling and training 2) job placement for clients
whose plan of care indicates a needs for such services; and . . ."

The commenter would like to note that the word "coordinate" may insinuate
significant level of case management by the opioid treatment provider. We are more
comfortable with changing the word "coordinate" to "refer" to reflect our actual
practices. The language may be amended to state, "Every program shall provide or
refer the client as appropriate to the client's treatment plan for the following
services."

RESPONSE: The Division thanks the commenter but disagrees that requiring facilities
to "coordinate" services rather than to "refer" a client for services insinuates that a
significant level of case management must occur. In this context, to "coordinate"
services means simply that, in addition to referring a client for services, the provider
will follow through after the referral to determine if the client was accepted to those
services, as appropriate to the client's treatment plan. The Division declines to
change the proposed rule.

N.J.A.C. 10:161B-10.4 Substance abuse counseling and
supportive services co-occurring services

69. COMMENT: "The catch phrase 'seamless service provision' in terms of co-
occurring disorders sounds great for an ideal, but in New Jersey at least, it is far
from reality. This is especially true for patients on methadone. For example, we had
a couple of patients who were pregnant and on methadone maintenance that also
had a benzodiazepine habit. We referred them to UMDNJ in Newark. They said they
could find no OB/GYN who would prescribe the benzodiazepine while that patient was
pregnant or psychiatrist who would be willing to prescribe the medication for them at
all for detox while pregnant, and they no longer knew any inpatient programs that
would detox a pregnant woman from benzodiazepines. In addition, the UMDNJ
Behavioral Health Care was 'closed to new admissions' at that time, so there was
virtually no place for the patient to get treatment for this co-occurring illness."

RESPONSE: The Division thanks the commenter. In this rule, the term "seamless
service provision" means that a coordinated case planning effort between the
substance abuse and mental health treatment systems occurs, so that both the
client's substance abuse and mental health needs are addressed and the



interventions used are integrated (meaning recognized by both service systems)
throughout the treatment process. For the past year, the Division of Addiction
Services has partnered with the Center for Co-Occurring Excellence to develop a
comprehensive co-occurring systems plan that calls for upgrading services and staff
qualifications to improve system capacity to serve this population. Additionally, in the
last year, the Division has expanded treatment capacity to allow for Level 111 7DE
detoxification services capable of detoxing individuals with co-occurring disorders
and/or on medication assisted therapies. Level 111 7DE provides 24-hour medically
supervised evaluation and withdrawal management in a permanent facility with
inpatient beds to patients whose withdrawal signs and symptoms are sufficiently
severe enough to require 24-hour inpatient care. Lastly, providers should refer to the
CSAT clinical guidelines for serving individuals with co-occurring (substance abuse
and mental health) disorders. However, in order to clarify any misunderstanding, the
Division has changed the term "seamless" to the term "coordinated."

N.J.A.C. 10:161B-10.4 Co-occurring services

70. COMMENT: "The language related to and reflecting co-occurring disorders should
be included and integrated throughout the document."

RESPONSE: While the Division agrees with the commenter that it would be desirable
that language related to co-occurring disorders be integrated throughout the
subchapter, requiring programs to do so upon adoption would represent a higher
standard than originally proposed. Over the past year, the Division, in partnership
with the Center for Co-Occurring Excellence, has taken steps to develop a
comprehensive co-occurring plan that addresses assessing programs for co-occurring
readiness, co-occurring capability, training for providers and upgrading staff
qualifications. These developments to upgrade and integrate co-occurring services
will be addressed in future rulemaking should the Division determine that
amendments to the rules are necessary.

N.J.A.C. 10:161B-11.1(a) 1 Municipal authority notification

71. COMMENT: Several commenters oppose N.J.A.C. 10:161B-11.1(a)1, requiring
the facility to notify the municipal governing authority of the full scope of services,
including opioid treatment, to be provided at the facility with verification by DAS
prior to issuance of a license to operate; and N.J.A.C. 10:161B-2.5, requiring that
any outpatient substance abuse treatment program providing opioid treatment and
opioid detoxification or other detoxification where prescription drugs will be
dispensed, to notify the municipality in which the program is to be located of the full
scope of services to be provided. These commenters asserted that the process of
seeking local approvals might be regarded as unconstitutional through the Equal
Protection Clause of the 14th Amendment to the United States Constitution.

RESPONSE: The Division thanks the commenter but respectfully disagrees.
Businesses are required to comply with local and municipal rules and regulations
regarding notification of the scope and type of businesses being developed, opened
or relocated, a necessary step prior to acquiring a Certificate of Occupancy, which
may be withheld without proper local zoning and/or planning board approvals.

72. COMMENT: New Jersey municipalities have well developed land use regulations
and case law to determine when and where land use is permitted. The commenter
believes that the above proposed rules may have negative consequences, that is



"NIMBY" (not in my backyard) for providers attempting to relocate or open new
facilities and therefore is suggesting these rules be deleted.

RESPONSE: The Division thanks the commenter but respectfully declines to delete
N.J.A.C. 10:161B-11.1. While some municipalities may have land use regulations and
case law to determine when and where land use is permitted, those regulations may
not necessarily address the local planning and approval processes and municipality
notifications necessary for securing a Certificate of Occupancy.

N.J.A.C. 10:161B-11.1(a)6 CSAT TIP 43
73. COMMENT: Several providers commented on this proposed rule that: ". . . an
opioid treatment program . . . shall comply with the publication 'Medication Assisted

Treatment for Opioid Addiction in Opioid Treatment Programs' issued by CSAT, TIP
43." These commenters cite the publication's disclaimer, "the opinions expressed
herein are the views of the consensus panel members and do not necessarily reflect
the official position of CSAT, SAMHSA or DHHS. No official support of or endorsement
by CSAT, SAMSHA or DHHS for these opinions or for particular instruments, software
or resources described in this document is intended or should be inferred." The
commenters believe this CSAT publication disclaimer negates the proposed rule.

RESPONSE: The Division respectfully disagrees that the CSAT publication disclaimer
negates the proposed rule. The Division has determined that for those DAS licensed
opioid treatment providers utilizing Medication Assisted Treatment, the CSAT TIP 43
provides guidelines for patient safety and best practices for providers to comply with
and follow.

N.J.A.C. 10:161B-11.1(a)9ii Clients receiving long-term
detoxification

74. COMMENT: "While the concept of providing Phase | services might be applicable
to the first 90 days of long-term detoxification [page=2279] treatment, it does not
appear to be essential for the period of 90 to 180 days and could potentially penalize
clients who have stabilized on their detoxification schedule.™

RESPONSE: The Division disagrees with the commenter. These rules refer to the
minimal amount of services required with the program assessing the client's
stabilization during the course of treatment. Reducing these requirements during
Phase | when the client is most unstable does not represent standards of good
clinical care nor does it promote patient safety, therefore, the Division respectfully
declines to delete this requirement.

N.J.A.C. 10:161B-11.2(e) Nursing staff ratios

75. COMMENT: "Would it be possible to add a maximum nurse-to-patient ratio
similar to what | understand is done in a number of other states? Registered nurses
(RNs) have reported to the New Jersey State Nursing Association (NJSNA) that at
some opioid treatment programs in New Jersey, a single RN may sometimes be
expected to provide medication to as many as 700 patients in a single shift. To
provide safe patient care, a ratio of one RN to no more than 200 patients in a single
shift would seem prudent.” Another provider expressed deep concerns because there
were no stated regulations pertaining to the staffing ratio for nurses medicating
patients in an outpatient opioid program. The provider citied nursing patient ratios



cited within Pennsylvania regulations including:

'Page 4-Commonwealth of Pennsylvania-Department of Health-Chapter 715, Narcotic
Treatment Program Standards-12/02

a) A narcotic treatment program shall be staffed as follows:

(1) If it operates an automated dispensing system, one full-time nurse or other
person authorized by law to administer or dispense a controlled substance shall be
available for every 200 patients.

(2) If it operates a manual or nonautomatic dispensing system, one full-time nurse
or other person authorized by law to administer or dispense a controlled substance
shall be available for every 150 patients.

(b) Dispensing time shall be prorated for patient census. There shall be sufficient
dispensing staff to ensure that all patients are medicated within 15 minutes of arrival
at the dispensing area.’

I'm sure you are aware, Methadone is a highly controlled medication with risk factors
that include death if a patient is over-medicated/overdosed. Nurses medicating
excessively large numbers of patients increase the risk of impacting the safety of
New Jersey residents who are enrolled in an outpatient opioid program. There are a
few Methadone clinics in New Jersey, which have 600 to 700 patients with only one
RN medicating while overseeing the medicating of two LPNs, whom are also
medicating. There have been numerous studies indicating having an adequate
nursing ratio would improve patient safety. In a recent journal article by Laura Lin
and Bryan A. Liang, Nursing Forum Volume 42, Issue 1, pages 20-30, 'It cites
current studies linking fewer registered nurses to poor patient outcomes and danger
to patient safety. The study encourages adequate staffing ratios to improve patient
safety."™

The commenter concludes, "l would encourage the new outpatient regulations to
limit the number of patients a nurse can medicate at an opioid treatment facility to
no more than 200 patients."

RESPONSE: The Division thanks the commenter but respectfully declines to change
the rule to require a limitation on the number of patients a nurse can medicate at an
opioid treatment facility to no more than 200 patients (1:200). This nurse/patient
restriction would require the Division to explore the feasibility of making such a
change as this change would pose financial and staffing hardships on treatment
programs. Due to personnel shortages the Division does not have the staff resources
to conduct such a review at this point in time.

N.J.A.C. 10:161B-11.2(f) Registered professional nurse
staffing

76. COMMENT: " N.J.A.C. 10:161B-11.2(f) states that, 'a registered professional
nurse shall be present onsite during every hour in which medication is administered.
A registered professional nurse or licensed practical nurse shall be assigned to the
medicating area to observe client status prior to medicating'. This proposed
regulation appears to indicate the need for additional nursing staff. Routinely, the
OTP (opioid treatment program) nurses do observe clients prior to dosing them at



the medication window to determine the appropriateness of medicating them, as part
of their duties in the clinic. To have another nurse available to do a separate
screening, if the RN is not medicating, would be unnecessary and cost-prohibitive.
For example, if the LPN is medicating and the RN is working with the physician, both
nurses would be unavailable to perform this additional function. As such, this
requirement would appear to necessitate hiring additional staff, beyond the required
ratio of clients to nursing staff. Clarification of this regulation would be beneficial."

RESPONSE: The Division thanks the commenter. Opioid treatment programs and
opioid detoxification programs meeting N.J.A.C. 10:161B-8.1(a)2 will satisfy the
requirements of N.J.A.C. 10:161B-11.2(f), in which the aforementioned programs
are required to appoint a director or nursing services, who is a registered
professional nurse. Proposed rule N.J.A.C. 10:161B-11.2(f)1 requires a registered
nurse or licensed practical nurse to be assigned to the medication area to observe
client status prior to medication; and that clients observed or suspected of being
under the influence of alcohol or other psychoactive drugs shall be assessed by the
registered professional nurse or physician to determine the appropriateness of
medication. The nurse (an LPN or RN) assigned to the medication area is the same
nurse who is responsible for observing the client status prior to medication. The
commenter's example that additional staff are needed if an LPN is medicating and an
RN is working with a physician suggests that this may be a staffing assignment issue
rather than the need to hire additional nurses.

N.J.A.C. 10:161B-11.2(9) Advanced practice nurses

77. COMMENT: "Indicate that advanced practice nurses can complete physical
examinations on patients."

RESPONSE: The Division thanks the commenter and has added advanced practice
nurses to this adopted section as completing physical examinations on patients falls
within their scope of practice.

N.J.A.C. 10:161B-11.2(g)4 Nursing progress notes

78. COMMENT: " N.J.A.C. 10:161B-11.12(g)4 states, 'An opioid treatment program
shall employ adequate nursing staff to: Provide nursing progress notes in each client
record on a least a quarterly basis.' [We] the commenter are in agreement with
NJATOD, which takes the position that the above requirement does not represent
standard industry practice and results in an inefficient use of resources that moves
resources away from the provision of care to the generation of unneeded
documentation. [We] believe nursing progress notes should be ‘charted as per
exception.' When nursing progress notes are ‘charted as per exception' resources are
utilized to document changes or other information that are important to the provision
of care. Resources are not utilized to create progress notes that are unnecessary.
N.J.A.C. 10:161B-11.2(g)4 will serve to significantly increase the cost of providing
care to opioid treatment patients. Given a finite budget or finite amount of resources,
fewer patients will be able to be treated and access to treatment will be reduced.”

RESPONSE: The Division thanks the commenter. The Board of Nursing does not
recognize the "charting by exception™ industry standard the commenter is referring
to. Writing nursing progress notes serves as a means by which nurses can monitor
and document a patient's health status on a regular basis. Therefore, the Division
respectfully declines to change the proposed rule to eliminate the requirement that



nurses provide nursing progress notes in each client record on a least a quarterly
basis.

N.J.A.C. 10:161B-11.4(a)4v(4) Violent clients

79. COMMENT: "This rule proposes that clients removed from the program as a
result of threats or acts of violence against staff or clients, shall be transferred or
withdrawn from methadone at the facility or another site and if a second act of
violence occurs then the withdrawal does not have to continue. This needs to be
clarified because any client that is removed for acts of violence should not be
considered to have a right of continued treatment. The idea that another program
would accept this patient is not realistic. Acts of violence are the exception to the
rule because this would be a criminal act concerning safety of others."

RESPONSE: The Division thanks the commenter but disagrees that this section needs
clarification. N.J.A.C. 10:161B-11.4(a)4v(4) in its entirety states: "Clients shall be
removed from the program in response to threats or acts of violence against staff or
other clients shall be transferred to another opioid treatment program if considered
appropriate or [page=2280] provision shall be made to withdraw the client from
the opioid agonist medication either at the opioid treatment facility or another
facility.” (emphasis added) The rule goes on the say if the client does not appear at
the opioid treatment program or alternative medication site or creates a security
disturbance at the opioid treatment program or alternative medication site, the
program shall document the incident in the client's record and the program'’s
responsibility for providing medically supervised withdrawal services shall be
considered fulfilled. DAS believes this is sufficiently clear and flexible for both the
facility and client's welfare.

N.J.A.C. 10:161B-11.6(c)2 and 10:161B Appendix A
Tuberculosis (TB) surveillance procedures

80. COMMENT: "Methadone Clinics are not funded for treatment of latent TB. The
patients at highest risk also have a high rate of complication involving the liver, such
as Chronic Hepatitis and Alcoholic Liver Disease. To be able to treat these, we would
have to follow the patients closely and retest them if they become symptomatic. This
is basically an unfunded mandate. We have no extra physician or nursing time to
devote to this. Directly observed therapy is not possible due to these restraints. We
are told we should not do the testing if we cannot do the directly observed therapy.
If we are to take this literally, we would be worse off than we are now."

"The figure of at least 90 percent of patients placed on treatment and 85 percent of
those completing it is unrealistic. We have at least a 25 to 30 percent drop out rate
the first nine months of treatment, and close to 40 percent at 12 months. The
chronic liver disease severe enough to make treatment considerably risky would be
five to 10 percent, if they were to be completely evaluated. If you add those with
active alcohol problems with liver complications, you could be approaching 20
percent that would be high risk for liver complications from the medication on top of
their preexisting liver problem(s). For employees, there is a requirement for
prophylaxis within a short time. Our employees do not have health coverage until a
90-day probation period is over. Will the local TB Clinics evaluate and treat them, so
we could make the time limit to start the TB prophylaxis?"

RESPONSE: The Division thanks the commenter but declines to change the proposed



rule. It appears the commenter has misunderstood the proposed requirement. The
rules do not call for methadone clinics to directly treat latent TB but rather require
programs to follow the guidelines as addressed in N.J.A.C. 10:161B Appendix A
(Tuberculosis Surveillance Procedures Substance Abuse Treatment Facilities (SATFs).
The Division recommends providers contact local TB clinic(s) to ascertain whether
the local TB clinic evaluates and treats patients, including assessing patients and
employees ability to pay for treatment.

N.J.A.C. 10:161B-11.6(c)9 Opioid HIV testing

81. COMMENT: Several providers believe that 1. providers will be unable to comply
with N.J.A.C. 10:161B-11.6(c)9 requiring that "all clients shall receive HIV pre-test
counseling, and shall be offered HIV testing onsite; with the client having the right to
refuse HIV testing” because Orasure HIV tests are currently not available for use at
opioid treatment centers”; 2. the training classes needed to train counselors to
perform HIV pre-test counseling are only available on an extremely limited basis;
and 3. there is a shortage of qualified counselors to perform the pre-test counseling
procedures. Lastly, providers recommended that they should have the ability to refer
patients to available HIV testing centers.

RESPONSE: The Division thanks the commenters. While Orasure HIV tests are no
longer available for use at DAS licensed treatment agencies, upon adoption, the rule
is clarified to state that providers may opt to have clients tested by drawing blood
and submitting those blood specimens for testing at a New Jersey Department of
Health and Senior Services licensed laboratory. DAS-funded opiate treatment
programs that have obtained the required training and are licensed to perform rapid
HIV testing, solely through a Memorandum of Agreement (MOA) between DAS and
the UMDNJ/RWJ Medical School, may provide testing onsite. Training for HIV pre-test
counseling, a requirement for providing testing, is available to DAS licensed
treatment programs through the Department of Health and Senior Services, Division
of HIV/AIDS Services (DHAS). DAS licensed providers that are unable to conduct HIV
testing on-site should refer clients to an appropriate rapid HIV testing clinic and
document this referral as such, as clarified in this adopted rule.

N.J.A.C. 10:161B-11.6(e)

82. COMMENT: "The wording in the first line is confusing to us, 'Clients re-entering
an opioid treatment program within 90 days of discharge . . ." This statement
indicates that all clients would need to be examined by the physician, which would
make the 90-day timeframe unnecessary. Our policy and procedure requires clients
re-entering an opioid treatment program 90 days after discharge to be examined by
the physician. We suggest that the wording of that line be changed to, 'Clients re-
entering an opioid treatment program 90 days after discharge shall be examined by
the physician.™

RESPONSE: The Division thanks the commenter. All client's reentering the opioid
treatment program after discharge should be examined by the physician because the
client's medical condition may have been compromised or changed significantly after
being discharged from the opioid treatment program. The rule as proposed does not
preclude programs from examining clients after 90 days of discharge. However, in
the spirit of providing clarification the rule has been changed by deleting the phrase
"within 90 days" and adding the word "after" in the rule.



N.J.A.C. 10:161B-11.7(d)

83. COMMENTS: Several commenters believe that N.J.A.C. 10:161B-11.7(d), which
states "All clients shall have access to a program physician for an appointment or
telephone consultation within 72 hours or three business days of making a medically
appropriate request"” is over reaching as a minimum standard because it refers to "all
patients" and does not allow for a prioritization of medical appointments and a
determination of which appointments need to see the physician in an expedited
manner. The commenters are recommending that the 72 hours requirement be
removed, and replaced with access to a program physician or nursing personnel
within a reasonable period of time of making a medically appropriate request.
Additionally there should be a process that allows for the provision of triage services
by medical personnel (including nursing personnel) but not direct access to (the
program physician).

RESPONSE: The Division thanks the commenter. The Division is not in agreement
with removing the 72-hour requirement. In fact, there may be instances, such as
medical emergencies in which even earlier responses from medical personnel would
be necessary and warranted. However, in those cases that are considered by the
appropriate medical staff to be of a non-emergent nature, the proposed rule has
been changed to allow for access to a registered nurse or the program physician for
this 72-hour requirement. An assessment of the level of the medical concern shall be
performed within a period of no longer than 72 hours in order to allow the case to be
effectively triaged (when triaging such cases is determined to medically appropriate).

N.J.A.C. 10:161B-11.8(b)2 through 5 Weekly counseling

84. COMMENT: The commenter refers to the requirements for OTP Phases II, 111, IV
and V that all clients with a second positive drug screening within 90 days (or one
year for Phase V) must return to weekly counseling in all cases. While the response
to two positive drug screens certainly includes intensification of treatment, it would
appear that the multidisciplinary team should have some discretion in the level of
treatment required for each individual client. For example, a client who has been in
Phase 1V might only need to be increased to counseling twice per month, depending
upon the circumstances involved. To prescribe the treatment for all clients could be
punitive to some clients and would preclude the clinical judgment required for
individually driven treatment planning. An alternative approach would be to advise
clinical teams to increase the frequency of counseling for all clients with two positive
drug screens in 90 days, allowing for some discretion in responding to that
requirement.

RESPONSE: The Division respectfully disagrees that requiring clients to return to
weekly counseling in all cases with positive drug screens is punitive to clients and
precludes the clinical judgment of the multidisciplinary teams. A second positive drug
screening within 90 days [page=2281] or two positive drug screens in one year for
Phase V signals the need for more counseling rather than less counseling. Such a
requirement affords the team opportunities to aggressively assess and address,
through intensification of counseling, the causes of the drug use (positive screens)
while actively working with clients to return them to the prior treatment Phase. The
individualized treatment plan should be developed in part around addressing those
areas of concern.

N.J.A.C. 10:161B-11.8(b)7ii Counseling services



85. COMMENT: "As stated in the proposed new rules, patients may be placed in
Phase IA even though they have failed to progress in treatment. The placement
decision is based on the benefits to the individual and/or general society to retain
this person in treatment despite lack of commitment and compliance with treatment
recommendations.

We agree with the timetable as stated to engage this person in treatment for a
minimum of one year, before deciding to place him or her into Phase IA. We feel,
however, that counseling sessions should be required only once a month for these
patients, not twice as proposed. In the history of the Phase system, the requirement
for Phase IA was for a minimum of one individual counseling session per month. If
the patient commits to sessions more than once a month, the patient should be
removed from this 'caretaker' status and placed in Phase | or Phase Il with potential
advancement and privileges. We suggest changing the requirement as stated
above."

RESPONSE: The Division thanks the commenter. According to N.J.A.C. 10:161B-
11.8(b)7ii, clients designated as Phase IA shall receive at least two counseling
sessions, including one individual counseling session and shall receive at least one
monthly drug screening. The minimum of at least one individual session per month is
unchanged. The Division would like to clarify that Phase IA is not intended to serve
as a "caretaker" status but rather to serve as a clinically appropriate Phase intended
for clients who, heretofore, have not been responsive to treatment. The expectation
is that even in Phase IA the clinical team will continue to aggressively engage clients
with appropriate clinical interventions and intensification of services so that clients
may be moved from Phase IA. According to N.J.A.C. 10:161B-11.8(b)2, an opioid
treatment program's decision to retain a client in Phase IA shall be based on a
benefit to the client and/or general public, which is documented in the client record
and supported in writing by the counselor, director of substance abuse counseling,
director of nursing services and medical director. Conversely, the rule does not
preclude the program from making a clinically appropriate determination to remove a
client based on clinical assessment and in compliance with the requirements of this
subchapter, from one Phase to another. Lastly, N.J.A.C. 10:161B-11.8(b)7ii and iii
require the multidisciplinary team to review and document the status of clients
designated in Phase IA on a quarterly basis.

N.J.A.C. 10:161B-11.9 Medication screening

86. COMMENT: The commenter would like to bring up a point in regard to
prescription medication in the context of drug screening for opioid treatment clients
stating, "We are at a distinct handicap in New Jersey. There is no all-inclusive
controlled dangerous substance (CDS) prescription tracking system, and without a
State system to track these, patients are finding ways around the restrictions the
State has put in place. For safety sake, we need to be able to identify patients on
CDS quickly. While Medicaid in New Jersey has placed limits on opiates and
benzodiazepines in New Jersey, Medicare Part D does not have as close a watch.
Some persons are on both, and they use their Medicaid to pay for methadone
treatment and the Medicare part D to pay for the other medications. Also paying
cash is another way the system can breakdown. We may not know for some time, if
a person is receiving a CDS. This opens up possibilities of drug diversion and a
person receiving more than one prescription for the same drug and using excessive
amounts. With the tightening of medical confidentiality with the Health Insurance



Portability and Accountability Act (HIPAA), you can take inordinate amounts of time
to attempt to coordinate services. Problems could be identified much quicker and
resolved if the State had a tracking system, which included all CDS."

RESPONSE: The Division thanks the commenter and understands the issue raised.
However, the recommendations are beyond the authority of the Division of Addiction
Services or the scope of these facility licensure rules; and the rules cannot address
the commenter's recommendations.

N.J.A.C. 10:161B-11.9(b) Drug screening after a positive
test

87. COMMENT: "The proposed regulation for increased frequency of drug screening
during the first three months of treatment, as well as following any positive drug
screen is problematic for several reasons. First, it significantly exceeds the Federal
requirements for eight drug screens annually. Second, it necessitates additional
increases in staff time. Finally, it increases the cost of laboratory services
dramatically and prohibitively for all agencies. While the need to increase drug
screens for some situations is certainly clinically appropriate and feasible, the added
cost for all new clients and clients who use any other substance at any time greatly
exceeds the budgeted amounts available for laboratory services for all agency
budgets, in addition to requisite increases in staff time. Should the State provide
funding for this new regulation, it could feasibly be implemented."

RESPONSE: The Division appreciates the commenter's concerns and agrees that the
rules requiring resumption of the two-week sampling schedule for a positive drug
screening for drugs other than methadone during any Phase of treatment may
exceed the Federal requirements for eight drug screens annually. The proposed rule
has been changed to allow the multidisciplinary team to determine when sampling
resumes, as well as sampling frequency, rather than requiring the resumption of a
two-week sampling schedule. The proposed rule has also been changed to clarify
that the documentation of drug screen adjustments, as determined by the
multidisciplinary team, shall be entered in the client's chart.

N.J.A.C. 10:161B-11.11(a) Advanced practice nurses

88. COMMENT: "Add advanced practice nurses after physicians as authorized to
prescribe medications."

RESPONSE: The Division has added advanced practice nurses to this adopted
section, as it is part of their scope of practice.

N.J.A.C. 10:161B-11.12(d) Take-home first time drug
screen warnings

89. COMMENT: "The problem with the language in this section is it fails to provide
flexibility and discretion to the treatment team and does not consider or allow for the
best interest of the client. It does not distinguish between a client that had a slip and
the client that is in full relapse. One positive urine test does not indicate a relapse
and would not dictate that the client needs to start all over again and as if he or she
was a new admission. This seems to lack clinical integrity and is punitive in nature."

RESPONSE: The Division thanks the commenter but respectfully disagrees and



declines to change the proposed rule. The commenter may have misinterpreted the
proposed rule. The proposed rule requires only a documented warning to the client
after a first positive drug screen; the proposed rule does not require that a client
"start all over again" after a first warning. The rules are in the best interest of the
client, are consistent with Federal requirements governing take-homes and strike a
reasonable balance to provide multidisciplinary team clinical flexibility while
protecting the client's and public's best interest. The entire process governing take
home medication is based upon review and documented approval of the
multidisciplinary team.

N.J.A.C. 10:161B-11.12(e) 90-day take-home review

90. COMMENT: "The last sentence of N.J.A.C. 10:161B-11.12(e) states that the
multidisciplinary team, with the approval of the medical director has the right to
make exceptions to the 'three months' when it is clinically documented and
indicated. In reading this proposed regulation, it was not clear to what the 'three
months' referred. It is recommended that the regulation clarify this point."

RESPONSE: The Division thanks the commenter. The "three months" in the last
sentence of this proposed rule means the "90-day period" referenced in the first
sentence of the same subsection, that is, for clients receiving six or fewer daily take
homes who have positive two drugs screens within any 90-day period. Upon
adoption, the phrase "three months" in the last sentence has been changed to "90-
day period" for clarity and consistency.

[page=2282] N.J.A.C. 10:161B-12.1 Detoxification services

91. COMMENT: "Inpatient detoxes for alcohol or benzodiazepines, may have dose
limits for the methadone patient before they can be admitted for the detox from the
other substance. As | mentioned previously, outpatient programs that are willing to
do this are basically non-existent. So much for ‘'seamless transition."

92. COMMENT: "If you say a person with a co-occurring opioid/benzodiazepine
dependence or opioid/alcohol dependence would need to do both at once, we will
only be able to serve them as a central intake for an inpatient program, and our fee
structure and funding would not allow that. If we can stabilize their opioid problem
and then refer them inpatient, we could serve some but if they refuse the inpatient
when a bed is available, they will need to be withdrawn from the methadone
involuntarily. Since there is no place to refer patients for an outpatient detox from
benzodiazepines or alcohol when the person is on methadone, and we do not have
the staff or funding here to do it, these persons will need to remain off methadone,
until they complete the detox elsewhere. Again, we would be acting as a central
intake without funding. It would be best to have funded central intakes around the
State, which would do the referring in proper sequence. They should also be
equipped to coordinate with the mental health facilities."

RESPONSE TO COMMENTS 91 AND 92: The Division appreciates the issues raised by
the commenters. The rules referencing serving individuals with co-occurring
disorders means services are provided in an integrated seamless process. The
proposed rules do not direct physicians to simultaneously detox individuals with a co-
occurring opioid/benzodiazepine dependence. Clearly, there are medical conditions
that need to be taken into account in determining when an individual needs to be
medically detoxed and/or referred to an inpatient setting. Therefore, for these



reasons the Division respectfully declines to use the rulemaking process to make
medical decisions. Although the Division is not considering utilizing a central intake
mechanism that does not preclude providers from developing their own affiliations
with appropriately licensed providers that have the capacity to provide the services
in question.

93. COMMENT: "Everyone wants outpatient detox, and there are no outpatient
programs | am aware of in New Jersey that will detox a person from alcohol or
benzodiazepines while they are receiving methadone as an outpatient.”

94. COMMENT: It is not clear if an opioid treatment program could admit a patient if
they required detoxification from other drugs.

RESPONSE TO COMMENTS 93 AND 94: The Division thanks the commenters. Some
patients are not appropriate for outpatient ambulatory detoxification. Providers must
establish written admissions criteria that include ASAM Placement Criteria, as well as
inclusionary and exclusionary criteria including criteria in which it is not medically
appropriate to detox patients on an outpatient basis.

95. COMMENT: "With all the monitoring required, we would need to refer patients to
other programs for any type of detox anyway, as the hours for physicians have been
shrinking and there is no extra staff to assign for supporting new services."

RESPONSE: The Division thanks the commenter, however, it is unclear as to what
new services and monitoring the commenter is referencing.

96. COMMENT: "This section appears to exempt opioid treatment programs from the
daily vital signs and symptoms monitoring mentioned in N.J.A.C. 10:161B-2.4, as
long as the Detox is not short-term."

RESPONSE: The Division disagrees with the commenter. N.J.A.C. 10:161B-2.4
describes the services all outpatient programs providing detoxification services shall
minimally provide. Such services include, but are not limited to, N.J.A.C. 10:161B-
2.4(a)7, the provision of daily medical supervision of withdrawal, that includes
monitoring of withdrawal symptoms and vital signs, which shall be provided by the
program nurse, physician, advance practice nurse or physician assistant.

N.J.A.C. 10:161B-12.5(a)1 Registered nurses conducting
physical examinations

97. COMMENT: N.J.A.C. 10:161B-12.5(a) states that "outpatient substance abuse
treatment programs approved by DAS to provide outpatient detoxification shall
establish policies and procedures which are . . . acceptable medical and treatment
practices." This proposed rule includes a medical assessment, including a physical
examination. Although physical examinations are often conducted by physicians,
advanced practice nurses (APNs) or physician assistants (PAs), NJAMHA recommends
that the regulations specifically give programs the latitude to utilize registered nurses
(RNs), consistent with their scope of practice and with physician oversight, to meet
this requirement as related to the conducting of medical assessments. There are a
number of outpatient detoxification programs operating, for at least a decade, that,
as part of the admission process, use RNs to conduct comprehensive health
assessments, which are reviewed by the medical director. Clients with abnormal
findings are linked immediately to the appropriate service within the hospitals



infrastructure. Linkage includes transportation. This approach has proven to be both
effective and efficient.

RESPONSE: The Division thanks the commenter but respectfully disagrees with
changing the proposed rule to include registered nurses along with physicians, APNs
or PAs in conducting physical examinations and completing comprehensive health
assessments. It is the Division's determination that conducting physical examinations
and completing comprehensive health assessments are outside of the scope of
practice for registered nurses. Registered nurses may provide a specific role during
the physical examination process, however the primary role of conducting medical
assessments that include physical examinations shall remain with physicians, APNs
or PAs. Although the commenter stated that clients with abnormal findings are linked
immediately to the appropriate service within the hospitals infrastructure, not all DAS
licensed outpatient programs are located within a hospital infrastructure.

N.J.A.C. 10:161B-14.2(a)7 Discontinuation of medication
orders

98. COMMENT: A commenter is requesting DAS consult with the Board of Medical
Examiners (BME) stating, "We objected to a monthly revision of orders as the DAS
and Health and Human Services inspectors felt would apply. This would waste many
hours a month, renewing orders that don't change, sometimes for years. We felt
than an every three month renewal was reasonable. | have gone to ASAM Accredited
CME programs and brought up this same point and there was agreement that this
would be a wasted effort. We sent a request for the BME of New Jersey to review
this. This was probably three years ago. We never received a reply. There is a 90-
day review of patients by the multidisciplinary team and so we felt that a 90-day
renewal for the orders was reasonable, as otherwise there would be no basis for
changing the order. Our contention was that methadone is not administered like
other Class Il CDSs, where a person would go to the drug store and get up to a 30-
day supply. No matter how long a person is on the program we don't go over 30
days without seeing them at least once. The vast majority of people are seen at least
once a week at the clinic, which would not be the case with most persons on Class Il
CDS opioids in the medical community."

RESPONSE: The Division thanks the commenter, but is unable to find any reference
in this specific rule subsection, or anywhere in the proposed rules, to a distinction
between "renewal” and "review" of medication orders, or to a requirement of
monthly renewal of medication orders.

N.J.A.C. 10:161B-15.2(a)1 Emergency drills

99. COMMENT: One commenter recommended that rather than require that
emergency drills be conducted and documented at least quarterly during each shift
(12 drills each year), the total number of required drills be eliminated as there may
be facilities that are not open 24-hours a day and there may not be three shifts a
day. Additionally, this recommendation would eliminate the potential of conducting
drills while more than one shift is on duty in those cases in which shifts may overlap.

RESPONSE: The Division thanks the commenter. The proposed rule has been eased
upon adoption to reflect the conducting of emergency fire drills quarterly for each of
the two shifts (total of eight emergency fire drills per annum) and, emergency

disaster drills other than fire, conducted at least quarterly (four emergency disaster



drills per annum). This will eliminate the requirement to conduct drills overnight
when outpatient programs are closed or do not have three shifts per day.

[page=2283] N.J.A.C. 10:161B-15.3(b) Emergency number
posting

100. COMMENT: A commenter felt the posting of emergency transportation, police,
fire, ambulance and the State Poison Control Center in all areas where clients may
receive services, including all counseling and group rooms as excessive and
unnecessary because there are already so many documents required to be posted,
that it makes the information less likely to be noticed and creates confusion. The
commenter also questioned the need to have the numbers posted because clients
are usually not left alone in areas unsupervised.

RESPONSE: The Division thanks the commenter but respectfully declines to change
the proposed rule as the commenter suggests. The Division does not consider the
proposed rule excessive and unnecessary but rather considers the posting of such
numbers practical (in the event an emergency may occur and staff are not present)
and sound business practice.

N.J.A.C. 10:161B-16.2(a)13 Disabled client examples

101. COMMENT: "This rule lists among things that clients have the right to not be
discriminated against because of disability (blind, deaf, hard of hearing). It is
recommended that the examples of types of disability be either removed entirely
from the regulations or that an indication is made after these examples that
acknowledges that this is not an exhaustive list and persons with other disabilities
would fall within the protection of this rule."

RESPONSE: The Division thanks the commenter and agrees that the list of disabilities
referenced is not exhaustive and that clients with other disabilities have the right to
not be discriminated against. The Division has added, "including but not limited," to
emphasize this.

N.J.A.C. 10:161B-16.2(a)13i Discrimination against clients
taking prescription medication

102. COMMENT: "This proposed rule states that, '‘Programs shall not discriminate
against clients taking medication as prescribed,' and needs further explanation and
clarification as clients may be prescribed medications, which are counter indicated for
the drug treatment services clinically indicated. As programs are required to set
specific exclusionary criteria for admission, this regulation as written does not allow
for clinical need and individual client needs to take priority in the treatment process."

RESPONSE: The Division thanks the commenter. This proposed rule means simply
that programs shall not discriminate against clients who are on legally prescribed
medication. Examples of legally prescribed medications include methadone and
suboxone. Any and all prescribed medications should be under the supervision of an
appropriately credentialed physician and reviewed throughout the physical
examination process and medical and nursing assessment process to determine
whether there will be any contraindication for drug treatment. As such, this proposed
rule does not preclude programs from taking facility policy and individual client needs
into consideration.



N.J.A.C. 10:161B-18.4(b) Electronic record criteria

103. COMMENT: A commenter notes that this subsection indicates that electronic
records are acceptable, but the commenter cannot find specific requirements with
regard to electronic recordkeeping and suggests that regulations be developed
clearly define criteria for the use of electronic records. A second commenter notes
that entries in the clinical records should be authenticated if a computerized clinical
records system is used. Examples of ways in which these records can be
authenticated should be added to the regulation for guidance. Such examples may
include the use of a write-protected program that contains a permanent record of the
date and time of all entries, authentication by confidential personal code, the use of
unique user identification code and audit controls. 45 CFR 164.312 of HIPAA Privacy
regulations provides guidance as to some of these technical safeguards.

RESPONSE: DAS appreciates these suggestions and in principle encourages the use
of electronic records, but declines to add in the adopted rule additional requirements
or technical guidance for electronic records generally, or computer system security
specifically, because the technology is evolving so rapidly, and is beyond the proper
scope of this current facility licensure rules. DAS may consider future rulemaking
that is consistent with separate ongoing development of State and Federal electronic
record standards.

N.J.A.C. 10:161B-18.5(d)1 Client record entries

104. COMMENT: "This section states that a physician or licensed clinician who has
determined that access to the clinical record by the client should be restricted is to
provide a verbal explanation of the denial to the client or to his or her family. Is a
notation of this conversation to be placed in the client record?"

RESPONSE: Yes, a notation of the physician or licensed clinician's conversation in
which client access to the clinical record was denied should be placed in the client
record. However, as this paragraph has been deleted upon adoption, agencies should
consider expanding their policies and procedures to address client or family access to
clinical records.

N.J.A.C. 10:161B-20.3(a)10 Facility temperature

105. COMMENT: A commenter recommends that rather than requiring that a
minimum of 68 degrees Fahrenheit be maintained, the proposed rule should be
changed to require facilities to be maintained at a relatively comfortable air
temperature year round.

RESPONSE: The Division thanks the commenter, requiring facilities to be maintained
at a "relatively comfortable" air temperature year round can be highly subjective.
The Division has eased the proposed rule to require that facilities maintain a range
between a "minimum of 68 to 72 degrees"” Fahrenheit.

N.J.A.C. 10:161B-20.3(b)9vi Child protective window guards
106. COMMENT: "This section states that all windows and other glass surfaces that

are not made of safety glass shall have protective guards. A commenter states that
although the type of protective guards required is not specified, it should be noted



that many agencies have numerous windows that may not require or be appropriate
for protective guards. The commenter believes that while client safety is of utmost
importance, the requirement could be a cost-prohibitive regulation for many
agencies currently in operation and it would be more useful to provide specifics on
the types of protective guards being proposed, the scope of the application of these
regulation and the cost involved in implementation.”

RESPONSE: The Division thanks the commenter and agrees that client safety is of
utmost importance. While there is a cost associated with providing either safety glass
or protective guards, N.J.A.C. 10:161B-20.3(b)9, which includes subparagraph
(b)9vi, applies only to those facilities that provide areas for children and are
accessible to children, hence the proposed rule has not been changed.

N.J.A.C. 10:161B-22.1(a)l1 Volunteers providing direct
client services

107. COMMENT: "The proposed rules authorize facilities to provide volunteer service
but specify that volunteers shall not provide direct client care or administer
medications, require that facilities establish written policies and procedures for
volunteers and require appropriate supervision of volunteers. Why aren't CADC or
other credentialed volunteers allowed to give direct client care?”

RESPONSE: The Division thanks the commenter. The rules do not prevent an agency
from using CADC or other appropriately credentialed volunteers to provide direct
care, however, according to N.J.A.C. 10:161B-22.1a(1), "Volunteers shall not
provide direct client care or treatment services in lieu of staff as required by this
chapter.” This means an agency should not use volunteers to supplant existing paid
staff persons. Additionally, volunteers providing direct care are required to comply
with the rules in this subchapter that are applicable to paid staff functioning in a
similar capacity.

N.J.A.C. 10:161B-22.2(a)1li Volunteer physical exams

108. COMMENT: "The attraction of competent volunteers remains a challenge for all
addiction treatment providers. Some volunteers do not even have direct care client
contact. Increasing the mandates for these valuable individuals, such as physical
examination, represents an impediment to trying to recruit and maintain such
important community resource(s) for our agencies."

[page=2284] RESPONSE: The Division thanks the commenter. N.J.A.C. 10:161B-
22.2(a)li states that if the program provides volunteer services, it shall establish and
implement written policies and procedures that shall include, but not be limited to,
the following: "Criteria for individuals to participate in or be excluded from volunteer
services, including but not be limited to the . . . minimum age and physical
examination requirements for volunteers." The rules do not state that all
volunteers are required to have a physical examination but do require that criteria
governing these requirements be established and implemented. However, volunteers
providing direct care to clients are required to adhere to the same rules governing
paid staff providing direct care, including, but not limited to, physical examination
and background check requirements.

N.J.A.C. 10:161B-23.5 Provision for the handicapped



109. COMMENT: "Most people with disabilities who live and work in the mainstream
of our communities are not immune to problems associated with substance abuse

merely because of the presence of a disability . . . Disability advocates aim to
improve accessibility to all public accommodations, such as doctors' offices,
hospitals, pharmacies, libraries, train stations . . . Currently there is a segment of

our healthcare system, which provides only limited accessibility to services, namely
substance abuse treatment centers. The manual of standards for Licensure of
Residential Substance Abuse Treatment Facilities . . . also included a section entitled
'Provision for the Handicapped,' as does the draft of the outpatient regulations, which
reads 'All facilities shall be made available and accessible to the physically
handicapped pursuant to the NJ Uniform Construction Code, N.J.A.C. 5:23." On the
current draft, on page 135, Subchapter 6 states that 'the facility shall ensure that
policies and procedures are developed and implemented for the care of the general
population and address the needs of special populations that the facility may serve
including but not limited to deaf/hearing of hearing, blind or otherwise disabled.' It is
the hope of a large constituency in New Jersey, that treatment providers will adhere
to these standards, in addition to utilizing the best practice guidelines in SAMSHA's
TIP 29 . . . but many providers fail to accommodate individuals (with substance use
disorders and co-existing disabilities) because they are unaware of the disability or
how accommodations can improve treatment outcomes (even though
accommodations are legally mandated)."

RESPONSE: The Division thanks the commenter. The expectation is that facilities will
continue to be in compliance with the New Jersey Uniform Construction Code,
N.J.A.C. 5:23-6, the Rehabilitation Subcode, and N.J.A.C. 5:23-7, the Barrier Free
Subcode. Compliance with these two subcodes provides sufficient protections for
Division Clients. While the Division recognizes that SAMSHA's TIP 29 best practice
guidelines have great merit, requiring providers to adhere to these guidelines would
create too much of a burden on facilities at this point in time. The Division does point
out that facilities are free to comply with SAMSHA's TIP 29 on their own accord if
they so choose, even though it is not necessary.

Summary of Agency-Initiated Changes:

1. The definition for "integrated treatment™" at N.J.A.C. 10:161B-1.3 is revised to
replace "seamless" with the more appropriate word, "coordinated.”" This change is
also made at N.J.A.C. 10:161B-3.6(b)11.

2. At N.J.A.C. 10:161B-1.9(a)2ii, the Division has changed the proposed ratio of 75
percent substance abuse counseling staff to be either an LCADC or CADC by June 1,
2009, with the remaining 25 percent working toward an LCADC or CADC status to a
ratio of 50 percent substance abuse counseling staff to be either an LCADC or CADC
with the remaining 50 percent working toward an LCADC or CADC. Additionally the
Division further eased the staffing requirement by expanding the categories of
professional licenses that may be counted in this ratio.

3. At N.J.A.C. 10:161B-11.2(b), 12.2 and 12.4(a)6, DAS has changed the cross-
reference to the director of substance abuse counseling from N.J.A.C. 10:161B-1.7 to
1.8 to correct a typographical error in the proposed rule.

4. At N.J.A.C. 10:161B-18.5(d) and N.J.A.C. 10:161B-18.5(d)1, the Division has
made changes to address inconsistencies with privacy rules governing access to
client records and to comply with the rules governing the Federal Health Insurance



Portability and Accountability Act (HIPAA), 42 U.S.C.A. 881320d et seq. and 45 CFR
Parts 160 and 164.

Federal Standards Statement

The adopted new rules do not impose standards on outpatient addiction treatments
facilities in New Jersey that exceed those contained in any Federal regulations, which
may be applicable to these facilities. There is no Federal law, which is analogous to
the State licensure rules for outpatient addiction treatment facilities.

Full text of the adopted new rules follows (additions to proposal indicated in
boldface with asterisks *thus*; deletions from proposal indicated in brackets with
asterisks *[thus]*):

CHAPTER 161B

STANDARDS FOR LICENSURE OF OUTPATIENT SUBSTANCE ABUSE TREATMENT
FACILITIES

SUBCHAPTER 1. DEFINITIONS AND STAFF QUALIFICATIONS AND
RESPONSIBILITIES

10:161B-1.1 Scope and applicability

(a) This chapter applies to all substance (alcohol and drug) abuse treatment facilities
that provide outpatient substance abuse treatment services to adults and juveniles,
including: outpatient, intensive outpatient, partial care, outpatient detoxification and
opioid treatment which includes opioid maintenance and opioid detoxification.
Outpatient substance abuse treatment facilities provide diagnostic and treatment
services to persons who present at the facility to receive services and depart from
the facility on the same day. The rules in this chapter constitute the basis for the
inspection of outpatient substance abuse treatment facilities by the New Jersey
Division of Addiction Services (DAS).

(b) This chapter also applies to hospitals licensed by the New Jersey Department of
Health and Senior Services, pursuant to N.J.A.C. 8:43G, which offer hospital-based
outpatient substance abuse treatment services in a designated outpatient unit or
facility or provide any of the modalities of outpatient substance abuse treatment
listed in (a) above. DAS does require a separate license for hospital-based substance
abuse treatment programs; hospitals providing services covered by this chapter shall
comply with these standards and shall be licensed, monitored and/or reviewed by
DAS.

(c) This chapter also applies to primary health care facilities, as defined and licensed
by the New Jersey Department of Health and Senior Services, pursuant to N.J.A.C.
8:43A, which offer outpatient substance abuse assessment, referral and/or
treatment services or provide any of the modalities of outpatient substance abuse
treatment listed in (a) above. DAS does require a separate outpatient substance
abuse treatment facility license for primary health care facilities; primary health care
facilities providing services covered by this chapter shall comply with these standards
and shall be licensed, monitored and reviewed by DAS.

(d) Facilities currently licensed as Ambulatory Care Outpatient Drug Treatment



Facilities under N.J.A.C. 8:43A shall comply with this chapter and shall apply for
licensure as an outpatient substance abuse treatment facility upon expiration of
existing licenses, in accordance with (a) or (b) above.

10:161B-1.2 Purpose

The purpose of this chapter is to protect the health and safety of clients by
establishing minimum rules and standards of care with which an outpatient
substance abuse treatment facility must adhere to be licensed to operate in New
Jersey.

10:161B-1.3 Definitions

The following words and terms, when used in this chapter, shall have the following
meanings, unless the context clearly indicates otherwise:

"Accrediting agencies" means those organizations recognized nationally that set
standards and review providers based on these standards. These organizations
provide their endorsement in the form of accreditation: the Joint Commission on
Accreditation of Healthcare Organizations (JCAHO), http://www.jointcommission.org;
and the [page=2285] Commission on Accreditation of Rehabilitation Facilities
(CARF), http://www.carf.org.

"Administrator" means an individual appointed by the governing authority to provide
administrative oversight for all licensed programs and individual sites within a
licensed facility.

"Admitted" means accepted for treatment at an outpatient substance abuse
treatment facility.

"Adolescent” means a person between the ages of 11 and up to the age of 18.

"ASAM" means the American Society of Addiction Medicine, 4601 North Park Avenue,
Upper Arcade, Suite 101, Chevy Chase, MD 20815, www.asam.ord.

"ASAM Client Placement Criteria" means the criteria developed by the American
Society of Addiction Medicine to place clients in an appropriate level of care, as
contained in "Client Placement Criteria for the Treatment of Substance Related
Disorders," 2nd Edition revised (2001) (ASAM-PPC-2R), as amended and
supplemented, incorporated herein by reference, which can be obtained from the
ASAM Publications Center, 1-800-844-8948.

"ASI" means the Addiction Severity Index, 5th Edition, as amended and
supplemented, incorporated herein by reference, an instrument designed to provide
important information about aspects of a client's life which may contribute to his or
her substance use disorder, as developed by and available from the Treatment
Research Institute, 600 Public Ledger Building, Philadelphia, PA 19106, (215) 399-
0980, www.tresearch.org/asi.htm.

"Available™ means with respect to individuals employed by, or under contract with,
an outpatient substance abuse treatment facility, capable of being reached and able
to be present in the facility within 30 minutes.
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"BOCA" means the model building code of the organization formerly called the
Building Officials and Code Administrators International Inc., now called the
International Code Council, 4051 W. Flossmoor Road, Country Club Hills, IL 60477-
5795, www.iccsafe.org, 1-888-422-7233, which can be obtained from the ICC Store,
1-800-786-4452.

*["Bylaws" means a set of rules adopted by the program for governing its operation.
A charter, articles of incorporation, or a statement of policies and objectives, is an
acceptable equivalent.]*

"Buprenorphine” means the Federal Food and Drug Administration approved drug
which is used as of the effective date of these rules, in the form of Suboxone and
Subutex, for treatment of opiate dependence for medical maintenance and medically
supervised withdrawal.

*"Bylaws'" means a set of rules adopted by the program for governing its
operation. A charter, articles of incorporation, or a statement of policies and
objectives, is an acceptable equivalent.*

"CDC" means the Federal government agency, Centers for Disease Control and
Prevention, www.cdc.gov.

"Certificate of Occupancy" means a certificate issued by a local authority indicating
that a building meets building code requirements.

"Certified Alcohol and Drug Counselor (CADC)"™ means an individual who holds a
current, valid certificate issued by the New Jersey State Board of Marriage and
Family Therapy Examiners, as recommended by the Alcohol and Drug Counselor
Committee, pursuant to N.J.S.A. 42:2D-5 and N.J.A.C. 13:34C-2.3; accessible at
http://www.nj.gov/oag/ca/medical/alcdrug.htm, or (973) 504-6582.

"Child Abuse Record Information” or "CARI" means the information in the child abuse
registry as established in N.J.S.A. 9:6-8.11, which may be released to a person or
agency outside the Department of Children and Families, Division of Youth and
Family Services only as prescribed by law.

"Client” means any individual receiving treatment services in a licensed treatment
facility. In the context of this chapter, client is synonymous with "patient."

"Client-centered care"” means care including substance abuse treatment, recovery
support, and prevention services which reflect the client's needs, preferences and
values.

"Clinical note" means a written, signed with original signature, and dated notation
made by a licensed or credentialed professional, an approved counselor in training
(see N.J.A.C. 10:161B-1.9(a)2) or other authorized representative of the program
who renders a service to the client or records observations of the client's progress in
treatment.

"Clinical record" means all records in the facility which pertain to the client's care.

"Commissioner" means the Commissioner of the New Jersey Department of Human
Services.
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"Communicable disease" means an iliness due to a specific infectious agent or its
toxic products, which occurs through transmission of that agent or its products from
a reservoir to a susceptible host.

"Conditional license” means a license pursuant to N.J.A.C. 10:161B-2.7. A
conditional license is not a full license and requires the licensee to comply with all
specific conditions imposed by DAS in addition to the licensure requirements in this
chapter.

"Conspicuously posted" means placed at a location within the facility accessible to
and seen by clients and the public.

"Contamination™ means the presence of an infectious or toxic agent in the air, on a
body surface, or on/in clothes, bedding, instruments or dressings, or other inanimate
articles or substances, including water, milk, and food.

"Continuum of Care Plan" means a written plan initiated at the time of the client's
admission, and regularly updated throughout the course of treatment, which
addresses the needs of the client after discharge; may be referred to as a Discharge
Plan.

"Controlled dangerous substances” or "controlled substances” means drugs defined
by and subject to the Federal Controlled Dangerous Substances Act of 1970 (Public
Law 91-513; 21 U.S.C. 88801 et seq.) and the New Jersey Controlled Dangerous
Substances Act, N.J.S.A. 24:21-1 et seq.

"Co-occurring disorder" means a concurrent substance abuse and mental health
disorder as described in the DSM-IV-TR, in which the substance abuse and mental
health disorders are both primary.

"Counseling” means the utilization of special skills and evidence based practices to
assist individuals, families, significant others, and/or groups to identify and change
patterns of behavior relating to substance abuse which are maladaptive, destructive
and/or injurious to health through the provision of individual, group and/or family
therapy by licensed or credentialed professionals or approved counselors in training.
Counseling does not include self-help support groups such as Alcoholics Anonymous,
Narcotics Anonymous, and similar 12-step programs.

"CSAT" means the Federal Center for Substance Abuse Treatment, within the
Department of Health and Human Services, Substance Abuse and Mental Health
Services Administration, http://csat.samhsa.gov.

"Curtailment" means an order by DAS which requires a licensed substance abuse
treatment facility to cease and desist all admissions and readmissions of clients to
the facility.

*["DAS" means the Division of Addiction Services, the Single State Agency on
Substance Abuse for the State of New Jersey, and is a division within the New Jersey
Department of Human Services,
http://www.state.nj.us/humanservices/das/index.htm.] *

"Daily census" means the number of clients receiving services at the facility on any
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given day.

*"DAS" means the Division of Addiction Services, the Single State Agency
on Substance Abuse for the State of New Jersey, and is a division within the
New Jersey Department of Human Services,

http://www.state.nj.us/humanservices/das/index.htm. *

"DCF" means the New Jersey Department of Children and Families.

"Deficiency” means a determination by DAS of one or more instances in which a
State licensing regulation has been violated.

"Department” means the New Jersey Department of Human Services.

"Dependence"” means physical and/or psychological dependence on a substance
resulting from the chronic or habitual use of alcohol, tobacco, any kind of controlled
substance, narcotic drug, or other prescription or non-prescription drug.

"Designated person" means, in the context of client care, the person chosen by the
client to be notified if the client sustains an injury requiring medical care, an accident
or incident occurs, there is deterioration in the client's physical or mental condition,
the client is transferred to another facility, or the client is discharged or dies while in
treatment.

"Detoxification" means the provision of care, usually short term, prescribed by a
physician and conducted under medical supervision, for the purpose of withdrawing a
person from a specific psychoactive [page=2286] substance in a safe and effective
manner according to established written medical protocols.

"Detoxification treatment short-term" means detoxification treatment for a period
not in excess of 30 days.

"Detoxification treatment long-term" means detoxification treatment for a period
more than 30 days but not in excess of 180 days.

"DHS" means the New Jersey Department of Human Services.
"DHSS" means the New Jersey Department of Health and Senior Services.

"Didactic session" means a structured treatment intervention designed to instruct or
teach clients about topics related to substance abuse and treatment related issues.

"Discharge plan” means a written plan initiated at the time of the client's admission,
and regularly updated throughout the course of treatment, which addresses the
needs of the client after discharge; also referred to as a Continuum of Care Plan.

"Division Director” means the individual responsible to oversee the Division of
Addiction Services as the single state agency on substance abuse for the State of
New Jersey.

"Dosage" means, in the context of administering medication in prescribed amounts,
the quantity of a drug to be taken or applied all at one time or in fractional amounts
within a given period of time.
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"Drug" means any article recognized in the official United States Pharmacopoeia--
National Formulary (USP 31-NF26), accessible at http://www.usp.org, 1-800-227-
8722; or the official Homeopathic Pharmacopoeia of the United States/Revision
Service, at http://www.hpus.com, as amended and supplemented, incorporated
herein by reference, including, but not limited to, a controlled substance, a
prescription legend drug, an over the counter preparation, a vitamin or food
supplement, transdermal patch or strip, or any compounded combination of any of
the above intended for use in the diagnosis, cure, mitigation, treatment or
prevention of disease or medical condition in humans/animals or intended to affect
the structure or function of the human body.

"Drug screening test negative" means a urine or other DAS-approved specimen from
a client that is tested and reports a negative result for drugs of abuse. In an opioid
treatment program, the specimen is negative for drugs of abuse but shows the
presence of methadone.

"Drug screening test positive" means a urine or other DAS-approved specimen from
a client that is tested and reports positive for drugs of abuse, including, but not
limited to, amphetamines, barbiturates, cocaine, opiates, marijuana, benzodiazepine,
etc.

"DSM-IV-TR" means the Diagnostic and Statistical Manual of Mental Disorders, 4th
Edition, Text Revision, as amended and supplemented, incorporated herein by
reference, the standard classification of mental disorders in the United States,
published by and available from the American Psychiatric Association, 1000 Wilson
Boulevard, Suite 1825, Arlington VA 22209-3901, http://www.dsmivtr.org.

"Evidence based practices" means interventions and approaches supported
empirically through systematic research and evaluation. These are to be
distinguished from best practices, which are interventions and approaches more
likely to yield desired results, based on indicative studies or judgment/consensus of
experts.

"Facility" means an outpatient substance abuse treatment facility and/or program
pursuant to State statute and this chapter.

"Family" means immediate kindred, domestic partner, legal guardian, legally
authorized representative, executor, or an individual granted a power of attorney.
The term may also be expanded to include those persons having a commitment
and/or personal significance to the client.

"Floor stock" means medications from a pharmacist in a labeled container in limited
quantities that are not necessarily prescribed for one or more specific individuals.

"Governing authority™ means the organization, person, or persons or the board of
directors or trustees of a non-profit corporation designated to assume legal
responsibility for the management, operation, and financial viability of the facility.

"Handicapped" means disabled as defined in the Federal Americans with Disabilities
Act, 1990, 42 U.S.C. §812101 et seq.

"HIV" means human immunodeficiency virus.
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"Immediate and serious threat" means a deficiency or violation that has caused or
will imminently cause at any time serious injury, harm, impairment, or even death to
clients of the facility.

"Incapacitated” means when a person, as a result of the use of alcohol or other
drugs, is unconscious or has his or her judgment so impaired that he or she is
incapable of realizing and making a rational decision with respect to his or her need
for treatment even though he or she is in need of substantial medical attention.

"Integrated treatment”" means the coordination of both substance abuse and mental
health interventions, preferably by one clinician; integrated services should appear
*[seamless]* *coordinated™ to the client participating in services.

*["Intoxicated™ means when a person's mental or physical functioning is
substantially impaired as a result of the use of alcoholic beverages or other mood-
altering chemicals.]*

"Interpreter services" means communication services provided to a client and/or
family member unable to comprehend and/or communicate without assistance by an
interpreter (for example, screened by the NJ Department of Human Services,
Division of the Deaf and Hard of Hearing, or similar agency responsible for such
screening) due to a language barrier or another disability.

*"Intoxicated" means when a person's mental or physical functioning is
substantially impaired as a result of the use of alcoholic beverages or other
mood-altering chemicals.*™

"Job description” means written specifications developed for each position in the
facility, containing the qualifications, duties and responsibilities, and accountability
required of employees in that position.

"Juvenile" means a person under 18 years of age.

"Legally authorized representative™ means an individual or judicial or other body
authorized under New Jersey law to consent on behalf of a client subject to the
client's (competent) participation in the procedure.

"License" means a certificate of approval pursuant to N.J.S.A. 26:2G-21 et seq,
and/or a license pursuant to N.J.S.A. 26:2B-7 et seq.

"Licensed clinical alcohol and drug counselor (LCADC)" means an individual who
holds a current, valid license issued pursuant to N.J.S.A. 45:2D-4 and 45:2D-16 and
N.J.A.C. 13:34C-2.2 and 2.1(c).

"Medical maintenance" means the administration and/or dispensing of opioid agonist
medications and related medical services to a client who has been referred from an
opioid treatment program to a designated physician providing services either in the
treatment facility (that is, clinic-based) or in the private office (that is, office-based)
of the physician under a formalized agreement approved by the CSAT and DAS.

"Medication™ means a drug or medicine as defined by the New Jersey State Board of
Pharmacy rules, as set forth in N.J.A.C. 13:39, which is accessible at
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"Medication administration” means a procedure in which a prescribed medication is
given to a client by an authorized person in accordance with all laws and rules
governing such procedures. The complete procedure of administration includes
removing an individual dose from a previously dispensed, properly labeled container
(including a unit dose container), verifying it with the prescriber's orders, giving the
individual dose to the client, seeing that the client takes it (if oral), and documenting
the required information, including the method of administration.

"Medication dispensing" means a procedure entailing the interpretation of the original
or direct copy of the prescriber's order for a medication or a biological and, pursuant
to that order, the proper selection, measuring, labeling, packaging, and issuance of
the drug or biological to a client or a service unit of the facility, conforming with the
rules of the New Jersey Board of Pharmacy at N.J.A.C. 13:39.

"Methadone" means a synthetic narcotic (opioid) used in the treatment of opiate
addiction by State and Federally approved opioid treatment programs.

"Methadone maintenance" means the dispensing of methadone at relatively stable
dosage levels as part of the treatment of an individual for dependence on heroin or
other opioids.

"Multidisciplinary team” means those persons, representing different professions,
disciplines, and service areas, who work together to provide treatment planning and
care to the client.

*["NIDA" means the National Institute on Drug Abuse within the National Institutes
of Health, http://www.nida.nih.gov.] *

[page=2287] "New Jersey Substance Abuse Monitoring System (NJSAMS),"
http://samsdev.rutgers.edu/samstraining/mainhome.htm, means the client data
collection information system required by DAS to be used by all New Jersey
substance abuse treatment facilities to record and report client data including, but
not limited to, admission, status, services, discharge, and such other client
information as DAS may require.

*"NIDA" means the National Institute on Drug Abuse within the National
Institutes of Health, http:Z//www.nida.nih.qov. *

"NJ" means New Jersey or the State of New Jersey.

"Nosocomial infection” means an infection acquired by a client while in an outpatient
substance abuse treatment facility.

"Opiate" means any preparation or derivative of opium.

"Opioid™ means both opiates and synthetic narcotics.

"Opioid treatment program (OTP)" means a program where there is the dispensing of
an opioid agonist treatment medication, (that is methadone and other approved

medications) along with a comprehensive range of medical and rehabilitative
services, when clinically necessary and in compliance with State regulations, to an
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individual to alleviate the adverse medical, psychological, or physical effects incident
to opiate addiction. This term encompasses opioid detoxification treatment, short-
term detoxification treatment, long-term detoxification treatment, maintenance
treatment, comprehensive maintenance treatment and interim maintenance
treatment. Opioid treatment programs providing short-term detoxification (that is
less than 30 days) shall comply with the provisions of the detoxification subchapter
of this chapter, N.J.A.C. 10:161B-12.

"Outcomes" means client level of functioning on specific criteria post-treatment as
compared with their level of functioning at intake. These criteria include drug and
alcohol use, employment, criminal activity, homelessness, and social connectedness,
consistent with the SAMHSA National Outcome Measures, accessible at
http://www.nationaloutcomemeasures.samhsa.gov/outcome/index_2007.asp.

"Outpatient substance abuse treatment facility" means a facility that is licensed to
provide outpatient substance abuse treatment in one or more of the following
categories:

1. Outpatient (OP): A service offered at a licensed, outpatient facility, which provides
regularly scheduled individual, group and/or family counseling for less than nine
hours per week. This care approximates ASAM PPC-2R Level I.

2. Intensive outpatient (I0OP): A service offered at a licensed outpatient facility that
provides a range of treatment sessions. Services include clinical intensive substance
abuse counseling and psycho-education (didactic) sessions. Services are provided in
a structured environment for a minimum of nine hours of counseling per week for
adults and six hours per week for adolescents. This care approximates ASAM PPC-2R
Level 11.1;

3. Partial care (PC): A service offered at a licensed outpatient facility that provides a
broad range of clinically intensive treatment services in a structured environment for
a minimum of 20 hours per week, during day or evening hours. Treatment includes
substance abuse counseling, educational and community support services. Programs
have ready access to psychiatric, medical and laboratory services. This care
approximates ASAM PPC-2R Level I11.5;

4. Outpatient detoxification: A service offered at a licensed outpatient facility that
provides a range of services including medical and clinical interventions, laboratory
testing, the dispensing and/or administration of approved medications provided to
treat and monitor clients undergoing withdrawal from drugs, including alcohol. This
also includes provision of concurrent assessment, and counseling support services for
the purpose of placing these clients in an appropriate treatment setting for
continuing care. This care approximates ASAM PPC-2R Level I-D or Level 11-D; and

5. Opioid treatment: A service offered at a licensed outpatient facility which utilizes
methadone, Suboxone or other approved medications to detoxify or maintain
substance abusers who are addicted to heroin or other opiate-like drugs. Medication
is provided in conjunction with medical monitoring, laboratory testing, clinical
assessment, counseling and support services. This care approximates ASAM PPC-2R
Opiate Maintenance Therapy.

"Plan of correction” means a plan developed by the facility and reviewed and
approved by DAS which describes the actions the facility will take to correct
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deficiencies and specifies the timeframe in which those deficiencies will be corrected.

"Practitioner” means a person licensed to practice medicine or surgery in accordance
with N.J.S.A. 45:9-1 et seq. and N.J.A.C. 13:35, or a medical resident or intern, or a
podiatrist licensed pursuant to N.J.S.A. 45:5-1 et seq. and N.J.A.C. 13:35.

"Progress note" means a written, signed with original signature, and dated notation
by a member of the multidisciplinary team summarizing facts about care and the
client’'s response to care, during a given period of time.

"Provisional license" means a full license that has been reduced because the facility
is not in full compliance with all licensing rules in this chapter. A provisional license
holder is subject to Division oversight until it comes into full compliance with this
chapter.

"Reasonable efforts” means an inquiry on the employment application, reference
checks, and/or criminal background checks where indicated or necessary.

"Release of Information™ means a document which allows a program to release client
information to designated person(s) with the client's written consent, in compliance
with the Federal Health Insurance Portability and Accountability Act (HIPAA) Privacy
Rule at 45 CFR Parts 160 and 164, Subparts A and E; and the Federal Confidentiality
of Alcohol and Drug Abuse Patient Records regulation at 42 CFR Part 2, both of which
are accessible at http://hipaa.samhsa.gov/privacyrule.htm.

*"SAMHSA"™ means the Substance Abuse and Mental Health Services
Administration within the Federal Department of Health and Human
Services, http://www.samhsa.gov. *

"Self-administration” means a procedure in which any medication is taken orally,
injected, inhaled, inserted, topically, or otherwise administered by a client to himself
or herself.

"Signature” means at least the first initial and full surname, title and credential (for
example, R.N., L.P.N., M.D., D.O., LCADC, CADC) of a person, legibly written, with
his or her own hand. If electronic signatures are used, they shall be used in
accordance with this chapter, N.J.A.C. 10:161B-18.4(b)1.

*["SAMHSA" means the Substance Abuse and Mental Health Services Administration
within the Federal Department of Health and Human Services,
http://www.samhsa.gov.] *

"Staff education plan” means a written plan that describes a coordinated program for
staff education, including in-service programs and on the job training.

"Staff orientation plan” means a written plan for each new employee to learn about
or get acquainted with the duties and responsibilities of the position as defined in the
job description as well as the other policies of the facility and/or program.

"Substance abuse/dependence” means a maladaptive pattern of substance use
manifested by recurrent and significant adverse consequences related to the
repeated use of substances. There may be repeated failure to fulfill major role
obligations, repeated use in situations in which it is physically hazardous, multiple
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legal problems, and recurrent social and interpersonal problems. For the purpose of
this chapter, substance abuse/dependence also means other substance-use related
disorders as defined in the Diagnostic and Statistical Manual of Mental Disorders, 4th
Edition (DSM-1V-TR) as amended and supplemented, published by and available
from the American Psychiatric Association, 1000 Wilson Boulevard, Suite 1825,
Arlington, Va. 22209-3901, http://dsmivtr.org, incorporated herein by reference.

"Supervision (direct)" means supervision of clients provided on the premises within
view or through the implementation of policies and procedures which may include
electronic monitoring, to provide for the safety and the accountability of clients by
staff.

"Survey" means the evaluation of the quality of care and/or the fitness of the
premises, staff, and services provided by the facility as conducted by DAS and/or its
designees to determine compliance or non-compliance with these and other
applicable State licensing rules or statutes.

"Tobacco products” means any manufactured nicotine delivery article that contains
tobacco or reconstituted tobacco.

[page=2288] "Treatment" means a broad range of primary and supportive services,
including identification, brief intervention, assessment, diagnosis, counseling,
medical services, psychological services, and follow-up, provided to persons with
alcohol, tobacco and other drug problems. The overall goal of treatment is to reduce
or eliminate the use of alcohol, tobacco and/or other drugs as a contributing factor to
physical, psychological, and social dysfunction and to arrest, retard, or reverse
progress of associated problems.

"Treatment plan" means a written plan that has measurable goals, is outcome based,
and identifies the coordination of the projected series and sequence of treatment
procedures and services based on an individualized evaluation of what is needed to
restore or improve the health and function of the client. The treatment plan is
developed by the facility's treatment teams in conjunction with the client where
clinically appropriate.

"Unit dose distribution system" means a system in which medications are delivered
to client areas in single unit packaging.

"Universally accepted practices" means treatment measures not currently proven
through empirical data, but recognized by authorities (for example, SAMHSA, CSAT,
the National Institute on Drug Abuse, http://www.nida.nih.gov, and the National
Institute on Alcohol Abuse and Alcoholism, http://www.niaaa.nih.gov) for substance
abuse treatment.

"Volunteer" means an individual who is neither a client nor a staff member who
works at the facility on a non-reimbursed basis and is under the supervision of an
appropriately qualified paid staff member.

"Waiver" means a written approval by DAS following a written request from a facility,
to allow an alternative to any section(s) in this chapter provided that the
alternative(s) proposed would not endanger the life, safety, or health of clients or
the public, as described at N.J.A.C. 10:161B-2.13.
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10:161B-1.4 Qualifications and responsibilities of the medical director

(a) Opioid treatment and detoxification facilities are required under N.J.A.C.
10:161B-7 to hire a physician as medical director who is currently licensed in
accordance with the laws of this State to perform the scope of services set forth in
this chapter. This physician must be certified by the American Society of Addiction
Medicine (ASAM), *[within three years of (the effective date of these rules)]* *by
June 1, 2012%*.

1. A physician currently licensed to practice in the State of New Jersey, who has not
completed ASAM certification *[within three years of the effective date of these
rules]* *by June 1, 2012%*, must have worked in a substance abuse treatment
facility a minimum of five years for at least 20 hours per week and have completed
the ASAM/American Association for the Treatment of Opioid Dependence (AATOD)
clinicians training course, www.aatod.org/clinician.html.

*[(b) In addition to (a) above, the medical director shall:

1. Have successfully completed a residency program in a medical specialty related to
services provided by the facility accredited by the Accreditation Council for Graduate
Medical Education, www.acgme.org, or approved by the American Osteopathic
Association, www.osteopathic.org; or

2. Be a diplomat of one of the certifying boards approved by the American Board of
Medical Specialties, www.abms.org, or one of the certifying boards of the American
Osteopathic Association, www.do-online.org, in a medical specialty related to
services provided by the outpatient substance abuse facility; or]*

*[(c)]* *(b)* Although the medical director is not required to be on site on a full-
time basis, the medical director is required to be on site as often as necessary in
order to perform the responsibilities of the position. The facility shall establish
written timeframes in which the medical director is required to be on site and, in the
event of emergencies, arrive at the facility. In addition, the facility shall develop
written parameters in which the medical director shall be available by telephone.
Such parameters shall include the timeframes in which the medical director shall
respond to the facility if paged, contacted by cellphone or by other means.

*[(D)]* *(c)* The medical director shall be responsible for the direction, provision,
and quality of medical services provided to clients including, but not limited to, the
following:

1. Providing administrative oversight of the facility's medical services;

2. Assisting the administrator of the program in the development and maintenance of
written objectives, policies, a procedure manual, an organization plan, and a quality
assurance program for medical services, and review of all medical policies and
procedures at least annually;

i. Such documentation shall be shared with the facility's physician, the director of
nursing services and other appropriate medical staff on an ongoing basis or as
revisions are made;

3. In conjunction with the administrator and the governing authority of the
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substance abuse treatment program, planning and budgeting for medical services;

4. Ensuring that medical services are coordinated and integrated with other client
care services to ensure continuity of care for each client;

5. Ensuring that the program complies with required medical staffing patterns noted
in this chapter;

6. Assisting in the development of written job descriptions for the medical staff,
reviewing of credentials, participating in hiring of medical staff, delineating privileges
of medical staff, and assigning duties of the medical staff;

7. Participating in staff orientation and staff education activities when applicable;

8. Approving the content and location of emergency kits or carts, medications
including controlled substances, equipment and supplies, the expiration dates of
medically related time-sensitive items, the frequency with which these items are
reviewed for appropriateness and completeness, and assigning qualified staff to
perform these reviews;

9. Reviewing any physical examination reports and medical screening results
conducted off-site of a client for the preadmissions process or for other medical
concerns, in order to ensure that the client's medical needs are considered and
addressed in the development of the treatment plan and throughout treatment; and

10. Providing supervision of the facility's physician(s).
10:161B-1.5 Qualifications and responsibilities of the director of nursing services

(a) In addition to the requirement of medical director, opioid treatment programs
and facilities providing detoxification services are also required to hire a director of
nursing services pursuant to N.J.A.C. 10:161B-8. The program shall hire a registered
professional nurse (RN) currently licensed in New Jersey, and who has at least *[one
year]* *six months>* of full-time experience, or the full-time equivalent, in nursing
supervision or nursing administration in the management of addictions in a licensed
substance abuse treatment facility. In an opioid treatment program or a facility
providing detoxification services, the individual must have one year of supervisory
experience or three years of experience in a substance abuse treatment program or
facility.

(b) The director of nursing services shall be responsible for the direction, provision
and quality of nursing services provided to clients, including the following:

1. Providing administrative oversight of the facility's nursing services, and where
appropriate, directly supervising the facility's nursing staff;

2. Assisting the administrator of the facility in the development and maintenance of
written objectives, policies and procedures, an organizational plan, and a quality
assurance program for nursing services, and reviewing all nursing policies and
procedures at least annually;

3. In conjunction with the administrator and the governing authority of the program,
planning and budgeting for nursing services;



4. Ensuring the coordination and integration of nursing services with other client care
services to ensure continuity of care for each client;

5. Ensuring that the program complies with required nursing staffing patterns;

6. Assisting in the development of written job descriptions for the nursing staff, and
assigning duties of the nursing staff;

7. Participating in staff orientation and staff education activities, when applicable;
and

8. Participating in team conferences with the multidisciplinary team, and the client
care committee (if the facility chooses to establish a client care committee).

10:161B-1.6 Qualifications of pharmacists

Each opioid treatment program and each outpatient detoxification program
dispensing medications on-site shall engage or contract with a [page=2289]
pharmacist currently registered with the New Jersey State Board of Pharmacy.
10:161B-1.7 Qualifications and responsibilities of the administrator of the facility
(a) The facility shall hire an administrator who has, at a minimum, a Master's degree
and two years of full-time, or full-time equivalent, administrative or supervisory
experience in a substance abuse treatment facility.

(b) Individuals who do not meet the qualifications in (a) above *[but hold the
position of administrator on (the effective date of this chapter) will be given three
years to complete the qualifications]**, shall have a Bachelor's degree and five
years of full-time, or full-time equivalent, administrative or supervisory

experience in a substance abuse treatment facility™.

(c) The administrator's responsibilities shall include, but need not be limited to, the
following:

1. Providing administrative oversight of the facility;

2. Ensuring the development, implementation, and enforcement of all policies and
procedures as required under this chapter, including client rights;

3. Planning and administration of all operational functions including managerial,
personnel, fiscal, and reporting requirements of the program;

4. Developing an organizational plan, ensuring that programs and services are
consistent with the organization's mission, and monitoring their effectiveness;

5. Establishing and implementing a formal quality assurance program that:

i. Is comprehensive and integrated with the facility's programmatic quality assurance
plans and programs;

ii. Addresses all levels of treatment programming and client care;



iii. Ensures that all personnel are assigned duties based upon their education,
training, competencies and job description; and

iv. Uses written, job-relevant criteria to make evaluation, hiring and promotional
decisions;

6. Selection and hiring responsibility for all staff as well as participating in the
determination of staffing issues including, but not limited to establishing: hiring
policies to ensure references, credentials and criminal history background checks of
all prospective staff have been reviewed and verified; written policy regarding
employment of family members, past and present governing body members and
volunteers; and written policy regarding hiring of staff with past criminal convictions
and/or ethical violations which ensures that convictions/violations do not impact staff
ability to perform duties and that staff are of good moral character, assessment of
staff performance, and employment and termination decisions;

i. The candidate/staff member shall be notified by the administrator that he or she
must disclose to the administrator any disciplinary outcome imposed as a result of an
investigation by any State licensing agency, law enforcement agency, or professional
disciplinary review board, such as disciplinary probation, suspension of license,
revocation of license, or criminal conviction at the time of initial employment, and/or
during employment if the action occurs after hire;

7. Ensuring the provision of timely staff orientation, education and supervision;

8. Establishing and maintaining liaison relationships and communication with facility
staff, service providers, support service providers, community resources, and clients;

9. Overseeing the development and implementation of policies and procedures, in
conjunction with designated staff members, for the various services provided for in
this chapter;

i. Ensuring that appropriate policies and procedures are shared with the governing
authority;

10. Ensuring that admission interviews with clients and in the case of juveniles, the
client's family, guardian or legally authorized representative, be conducted in
accordance with established policies and procedures;

11. Implementing and monitoring the quality of all services provided at the facility,
including the review of program outcomes available through NJSAMS;

i. When appropriate share program outcome data with relevant staff, DAS, and
where necessary with the governing authority;

12. Ensuring maintenance of the physical plant as necessary to ensure client and
staff safety, and otherwise keeping the facility in compliance with all applicable
building, fire and safety codes;

13. Establishing policies and procedures for provision of emergency services to
clients, and policies and procedures for other broader-based emergency situations
resulting from either internal or external incidents or natural disasters;



i. Such policies shall include guidelines for the immediate notification to DAS of such
situations, a contingency plan with a minimum of explanation of timeframes for
closure and reopening of facility and or service interruption to clients, and
procedures governing the dispensing and, where clinically necessary, monitoring of
client treatment medications;

14. Establishing written policies and procedures for non-emergency closures (for
example, holidays);

i. Such policies shall include the timely notification to DAS of such closures, the
timeframes for closures and re-opening, and procedures governing the dispensing
and, where clinically necessary, monitoring of medications administered to clients;

ii. Facilities shall request approval from DAS in writing at least 48 hours before
closing for non-emergency reasons;

iii. Facilities shall not close for non-emergency reasons without written approval from
DAS to do so;

15. ldentifying priority populations (for example, pregnant, IV drug users, women
with children, HIV, etc.) for admission and treatment as evidenced by protocol,
policies and procedures to provide such treatment services, or where appropriate,
referral procedures with interim services available until transfer is completed;

16. Ensuring that DAS plans of correction, licensing deficiencies and complaint
reports are addressed as outlined by DAS;

i. Where necessary, ensure that such reports are shared with the governing authority
in a timely manner;

17. Developing and implementing an infection prevention and control program; and

18. Developing, implementing and providing administrative oversight of a volunteer
services program, if the facility along with the governing authority elects to utilize
such a program.

10:161B-1.8 Qualifications and responsibilities of the director of substance abuse
counseling services

(a) Every program shall employ at least one individual who meets at least the
minimum following qualifications as the director of substance abuse counseling:

1. A New Jersey licensed psychologist who possesses a Certification of Proficiency in
the Treatment of Alcohol and other Psychoactive Substance Use Disorders from the
American Psychological Association, College of Professional Psychology,
www.apa.org/college, is a certified clinical supervisor by The Certification Board,
http://www.certbd.com/pdfs/initial-applications/ccs.pdf, or is an LCADC *[or a
CADC]™*;

2. A New Jersey licensed clinical social worker, who is a certified clinical supervisor
by The Certification Board, * [http://www.certbd.com/pdfs/initial-applications/ccs] *
* http://www.certbd.com/pdfs/initial-applications/ccs.pdf *, or is an LCADC *[or a
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CADC]*;

3. A New Jersey licensed professional counselor, or licensed marriage and family
therapist, who is a certified clinical supervisor by The Certification Board, *
[http://www.certbd.com/pdfs/initial-applications/ccs] * *
http://www.certbd.com/pdfs/initial-applications/ccs.pdf *, or who is an LCADC *[or a
CADC]™*;

4. A New Jersey licensed clinical alcohol and drug counselor who, in addition, holds a
*[clinical]* Master's degree recognized by the New Jersey Board of Marriage and
Family Therapy Examiners, *Alcohol and Drug Counselor Committee,* Division
of Consumer Affairs, New Jersey Department of Law and Public Safety *as meeting
the educational requirements set forth in N.J.A.C. 13:34C-2.2(b)1*; *[or]*

5. A New Jersey licensed physician, certified by the American Society of Addiction
Medicine, or a *[New Jersey licensed]* *Board-certified> psychiatrist*[.]**; or*

[page=2290] *6. A New Jersey licensed advanced practice nurse who is a
certified clinical supervisor by the Certification Board,
http://www.certbd.com/pdfs/initial-applications/ccs.pdf, or is an LCADC.*

(b) Incumbents with a Master's degree in counseling or social work not possessing
any of the qualifications specified in (a) above shall obtain *[CADC]* *LCADC*
status *[within three years of the effective date of this chapter and maintain CADC
status until such time as the incumbent obtains LCADC status]* *by June 1, 2012,
or another health professional license that includes diagnostic and
supervisory authority for work of an alcohol and drug counseling nature>*.

(c) If the director of substance abuse counseling does not provide direct clinical
supervision, the administrator, in conjunction with the director of substance abuse
counseling, shall ensure that direct clinical supervision is provided by a staff person
who meets the qualifications specified by the regulations of the New Jersey Board of
Marriage and Family Counselors, Alcohol and Drug Counselor Committee at N.J.A.C.
13:34C-6.3.

(d) The director of substance abuse counseling services shall be responsible for the
direction, provision and quality of substance abuse counseling services, including the
following:

1. Developing and maintaining written objectives, policies and procedures, an
organizational plan and a quality assurance program, reviewed by the administrator,
for substance abuse counseling services;

2. Ensuring that the behavioral and pharmacologic approaches to treatment are
evidence based or based on objective information to provide treatment services
consistent with recognized treatment principles and practices for each level of care
and type of client served by the program;

3. Providing or ensuring, and documenting, that direct clinical supervision is provided
at least one hour per week to all clinical staff, individually or in a group setting, with
group supervision not to exceed 50 percent of supervision time;

4. Ensuring that substance abuse counseling services are provided as specified in the
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client treatment plan, and coordinated with other client care services, if applicable, in
order to provide continuity of care;

5. Ensuring that the assessment, diagnosis and treatment of clients with co-
occurring disorders is provided by appropriately trained and qualified clinical staff,
and that the clinical supervision of such staff is provided;

6. Assisting in developing and maintaining written job descriptions for substance
abuse counseling personnel, and assigning duties;

7. Assessing and participating in staff education activities and providing consultation
to program personnel;

8. Providing orientation to and evaluation of new counseling staff prior to the
assignment of counseling responsibilities;

9. Ensuring that all counseling staff are properly licensed or credentialed in
accordance with this chapter;

10. Participating in the identification of quality care indicators and outcome
objectives and the collection and review of data to monitor staff and program
performance;

11. Participating in planning and budgeting for the provision of substance abuse
counseling services; and

12. Ensuring that clinical staff are being supervised by the appropriately credentialed
staff.

10:161B-1.9 Qualifications and responsibilities of the substance abuse counseling
staff

(a) Every facility shall ensure that the ratios of substance abuse counseling staff are
maintained so that *[75]* *50* percent of the staff are LCADC or CADC *[within
three years of the effective date of this chapter]* *or other licensed health
professionals doing work of an alcohol or drug counseling nature within
their scope of practice by June 1, 2012,* and at all times thereafter. The
remaining *[25]* *50* percent of substance abuse counseling staff will be
considered *counselor-*interns (formerly referred to as "substance abuse
counselors in training™) who are actively working toward LCADC or CADC status™, or
toward another health professional license that includes work of an alcohol
or drug counseling nature within its scope of practice*. The director of
substance abuse counseling must maintain an active client caseload if the director of
substance abuse counseling is to be counted in the above ratios.

1. Each substance abuse counselor shall be either an LCADC or a CADC *or another
licensed health professional doing work of an alcohol or drug counseling
nature within their scope of practice*.

i. A CADC shall work under the supervision of an LCADC*, or another health
professional licensed to supervise work of an alcohol or drug counseling
nature within their scope of practice™.



ii. A CADC cannot diagnose substance abuse without the signature approval of an
LCADC or other clinical supervisor approved to do so.

2. Substance abuse counseling staff without LCADC or CADC status™, or who are
not other health professionals licensed to do work of an alcohol or drug
counseling nature within their scope of practice,* shall function as
*counselor-*interns, and shall:

i. Be enrolled in a course of study leading to CADC or LCADC status™, or to another
health professional license that includes work of an alcohol and drug
counseling nature within its scope of practice,* without regard to changes in
employment, with progress towards certification or licensing on file, reviewed by the
facility at least semiannually and documented; *and>*

ii. Be trained, evaluated and receiving continuing formal clinical supervision by the
director of substance abuse counseling or designee, pursuant to the clinical
supervision *[regulations at N.J.A.C. 13:34C-6.2; and]* *rules of the State health
professional licensing board for the course of study in which they are
enrolled: the Board of Marriage and Family Therapy Examiners (BMFTE) for
licensed marriage and family therapists; the BMFTE's Professional Counselor
Examiners Committee for licensed professional counselors; the BMFTE's
Alcohol and Drug Counselor Committee for LCADC and CADC; the State
Board of Psychological Examiners for licensed psychologists; and the State
Board of Social Work Examiners for licensed clinical social workers.*

*[iii. Have completed course work (that is, 72 hours) for the Chemical Dependency
Associate (CDA), issued by the Certification Board,
http://www.certbd.com/pdfs/initial-applications/CDA_07.pdf, or its documented
equivalent from an accredited college or university before being assigned counseling
responsibilities and being counted in the counselor to client ratio.]*

(b) Counseling staff employed in an outpatient treatment facility subsequent to *[the
effective date of this chapter]* *June 1, 2009* shall have three years from the
date of employment to obtain LCADC or CADC status *or another health
professional license that includes work of an alcohol or drug counseling
nature within its scope of practice*.

(c) Only staff possessing the appropriate clinical background and educational
qualifications from the appropriate clinical discipline may provide the diagnosis,
assessment and treatment of clients with co-occurring disorders.

(d) Each substance abuse counselor shall be responsible for the following:

1. Assessing the counseling needs of the clients;

2. Assessing clients using the ASI or other standardized clinical interview tool, and
diagnosing clients for substance use disorder using the DSM-1V TR;

3. Determining the appropriate level of care according to ASAM Patient Placement
Criteria (PPC2-R);

4. Obtaining previous records that are relevant to the current treatment episode;


http://www.certbd.com/pdfs/initial-applications/CDA_07.pdf

5. Unless clinically contraindicated, collaborating with the client to develop a written
treatment plan that includes goals and measurable objectives, and is client centered,
recovery oriented;

i. The director of substance abuse counseling shall develop, monitor and provide the
client and treatment team a written schedule to update each client treatment plan(s)
in order to ensure clients' needs are met;

6. Providing the substance abuse counseling services specified in the client treatment
plan;

7. *[Reassessing]* *Reviewing™ clients throughout the treatment episode
according to the ASAM PPC2-R, to determine the need for continued services,
transfer, or discharge/transfer;

[page=2291] 8. Reviewing and, where necessary, revising the client treatment plan
to address ongoing problems;

9. Developing a client discharge/transfer plan to ensure movement to the
appropriate levels of care;

10. Contact, case consultation if necessary, and coordination with referral sources,
(for example, mental health treatment providers, criminal justice agencies, schools,
employers, DYFS);

11. Participating as a member of a multidisciplinary team for assigned clients;
12. Providing active case consultation; and

13. Documenting all counseling and education services, assessments,
reassessments, referrals and follow-up in the client's clinical record, and providing
appropriate signatures and dating of such entries, including those made in electronic
records.

10:161B-1.10 Qualifications of dieticians

The facility shall hire at least one dietician registered by the Commission on Dietetic
Registration, 120 South Riverside Plaza, Suite 2000, Chicago, IL 60606-6995,
www.cdrnet.org, if the facility serves any meals other than snacks to clients in the
treatment program.

SUBCHAPTER 2. LICENSURE PROCEDURES AND ENFORCEMENT
10:161B-2.1 Applications for licensure

(a) All facilities operating as outpatient substance abuse treatment facilities shall be
licensed by DAS in accordance with this chapter. No facility shall operate an
outpatient substance abuse treatment facility until DAS issues a license to do so.

(b) Any person, organization, or corporation planning to operate an outpatient
substance abuse treatment facility shall obtain application forms from, and submit
completed application forms with the appropriate fees for each site to:

New Jersey Division of Addiction Services


http://www.cdrnet.org/

Attention: Licensure Unit

P.O. Box 362

Trenton, NJ 08625-0362
(c) DAS will maintain and update initial license application, renewal application and
inspection fees pertinent to newly licensed applicants and or ongoing licensure and
will update such fees by amending the fee section of this chapter as needed.

(d) Failure to pay the inspection and or licensing fees shall result in non-renewal of
the license for existing facilities and the refusal to issue an initial license for new
facilities.

(e) An application fee schedule shall be established and maintained by DAS, and will
be included with the licensing application provided by DAS. As per the fee schedule,
established rates at the time of submission of each application shall apply. All
applicants shall submit a non-refundable application fee and a DAS inspection fee as
follows:

1. First time applicants of newly created treatment agencies:

i. New facility fee ($ 1,750);

ii. Initial and ongoing biannual DAS inspection fee ($ 300.00);

2. Licensed programs maintaining their licensure status:

i. License renewal fee ($ 750.00);

ii. Ongoing biannual DAS inspection fee ($ 300.00);

3. Licensed programs modifying the scope and or content of their license:

i. License modification to add beds or services (no charge);

ii. License modification to relocate or reduce services ($ 250.00);

4. Licensed programs transferring ownership interest ($ 1,500).

() Once licensed, each facility shall be assessed an ongoing bi-annual inspection fee
of $ 300.00. This fee shall commence in the first year the facility is inspected, along
with the annual licensure fee for that year. Subsequently, an annual application for

license renewal fee and license applications to reflect program changes will be
assessed as per the following DAS Fee Schedule:

Type of New License License License Transfer Initial
Facility Facility Renewal Modifica- Modifica- of or
Fee Fee tion to Add tion to Ownership Biannual
Beds or Relocate Interest DAS
Services or Reduce Inspection

Services Fee



Outpatient $1,750 $750 0 $250 $1,500 $300

Substance
Abuse
Treatment
Facility

(g) The total annual renewal fee shall be calculated by adding together the individual
fees, as set forth in (e) above.

(h) An application for licensing shall not be considered complete until the program
submits the licensing fee and the initial biannual inspection fee and all other
requested information on the licensure application is complete. DAS shall notify
applicants in writing when the application is complete.

(i) The most recent fee schedule will be given to applicants as part of the application
forms given to prospective applicants.

(j)) None of the following category designations of services shall be provided by an
outpatient substance abuse treatment facility unless the license application indicates
that the service is to be provided by the program: partial care; intensive outpatient;
outpatient; outpatient detoxification; or opioid treatment which may include opioid
detoxification as well as opioid maintenance.

1. Note: If a program provides primary medical care, in addition to any of the above
five categories of outpatient substance abuse care, a separate primary care license is
required by and must be obtained from the New Jersey Department of Health and
Senior Services.

(k) The license issued by DAS shall specify the services that the program is licensed
to provide. The program shall provide only those services in (j) above for which it is
licensed or authorized by DAS to provide. Any provision of services not specifically
listed on the license shall be considered unlicensed provision of services, and DAS
shall take all appropriate enforcement action.

10:161B-2.2 Licenses

(a) Once issued, a license shall not be assignable or transferable, and shall be
immediately void if the program ceases to operate, relocates, or its ownership
changes.

(b) Once issued, a license shall be granted for a period of one year (12 consecutive
months), and shall be eligible for annual renewal on and up to 30 days following the
license anniversary date (each renewal shall be dated back to the license anniversary
date) upon submission of the appropriate licensing and inspection fees, providing the
license has not been suspended or revoked by DAS, and the program otherwise
continues to be in compliance with all local rules, *[regulations]* *State* rules and



other requirements.
(c) Once issued, the license shall be conspicuously posted in the facility at all times.
10:161B-2.3 Application requirements

(a) Any person, organization, or corporation applying for a license to operate an
outpatient substance abuse treatment facility shall specify the services in N.J.A.C.
10:161B-2.1(j) the facility seeks to provide on the application.

(b) No facility or program shall admit clients until the facility or program has a
license by DAS to operate the specific modality or modalities of treatment as
referenced in N.J.A.C. 10:161B-2.1(j).

(c) Survey and other site visits may be made to a facility at any time by authorized
DAS staff. Such visits may include, but not be limited to, [page=2292] the review of
all facility documents, client records, and conferences with clients. Such visits may
be announced or unannounced.

(d) As of *[the effective date of this chapter]* *June 1, 2009*, upon annual
renewal of its current license, each program shall specify the types of services to be
provided, including if the program wishes to change the specification of services on
the license.

(e) If a program adds any service listed in N.J.A.C. 10:161B-2.1(j) during the annual
licensure period, the program shall submit an application to DAS for an amended
license as well as adhere to all applicable local, State and Federal approvals prior to
providing the additional service. An amended license shall be based upon compliance
with this chapter, and may be contingent upon an onsite inspection by
representatives of DAS. Opioid treatment and detoxification services shall not be
added during the license period without amending the license application.

(f) The applicant shall indicate on its application if a program is new or otherwise
innovative, not fitting any of the categories specified in N.J.A.C. 10:161B-2.1(j), and
shall then submit a complete program description with the application, including, at a
minimum, the following:

1. The target population, including number of clients to be served;

2. A detailed explanation of the services to be offered;

3. The frequency of counseling sessions;

4. The criteria and/or credentialing for staff;

5. The relationship to existing programs provided by the applicant;

6. The number of clients to be served at each facility and/or, if a new application, a
projection of the number of clients to be served at each facility;

7. A proposed treatment category or modality of treatment; and

8. Documentation to demonstrate that the new and or innovative program is



effective, safe and provides services that do not violate patient rights.

(g) DAS shall determine if the new and or innovative program is effective, safe and
does not violate client rights, and if licensure is granted, shall determine whether the
licensed program is approved in part or whole.

(h) The applicant shall submit documentation of the ownership or lease agreement of
the physical plant and/or property of the facility.

(i) The applicant shall provide a detailed history of operating any addiction treatment
programs in this State or elsewhere, with operational data separated by program,
including the following categories:

1. The results of full background checks, any criminal convictions or any sanctions by
any State licensing or certification board against any principals, board members,
employees or volunteers of the program;

2. Construction and maintenance of the physical plant(s) and equipment;

3. Staffing patterns, criteria and/or credentials thereof, including contract
arrangements with outside agencies;

4. Composition and criteria, the code of ethics and conflict of interest standards for
any principals, board members and governing bodies;

5. Standards for engaging all principals and management staff;

6. Policies, standard operating procedures and/or institutional rules applicable to the
operation of the outpatient substance abuse program(s);

7. State or local rules applicable to the licensing and day-to-day operation of the
program(s), when located outside New Jersey; and

8. A record of penalties or fines assessed against the program(s) and its ownership
relative to the operation of the program(s) by any national, state, county, or local
agency or court of competent jurisdiction, survey results and plans of correction, if
any, resulting from accrediting authorities, which may reasonably be considered
relevant to the safety of clients of a program and the community in which it is
located.

10:161B-2.4 Newly constructed, renovated, expanded or relocated facilities

(a) Applications for licensure of newly constructed or expanded facilities shall include
the following:

1. A copy of the written approval of the plans and final construction approval by the
Department of Community Affairs *or by the facility's municipality™; and

2. A proposed plan of operation or set of bylaws for the governing authority of the
program.

10:161B-2.5 Review and approval of a license application



(a) The applicant or DAS may request a preliminary review meeting to discuss the
applicant's proposed program. Such a functional preapplication review shall provide
the applicant with an opportunity for technical assistance regarding the necessity,
feasibility, requirements, costs and benefits of applying for a license.

(b) Following receipt of an application, DAS shall review it for completeness, and
relevant fees in N.J.A.C. 10:161B-2.1. If DAS deems that the application is
incomplete, DAS shall notify the applicant in writing of any missing information. Such
written notification from DAS shall occur within 15 working days upon receipt of said
application.

1. The applicant shall be permitted to supply any missing information in the
application to DAS within 30 working days. If the application is not deemed complete
by DAS in writing to the applicant within six months, it shall be denied as incomplete
and the applicant may reapply after 30 days. DAS shall not consider any application
until it is deemed complete.

(c) Once the application is deemed complete, DAS shall review it to determine
whether the applicant meets the licensing criteria to operate a program, and whether
the facility is safe as demonstrated by the information contained in the application.
DAS may also, at its discretion, consider information obtained from other State
agencies and/or agencies in other states, in determining whether to license the
program.

1. DAS shall schedule a meeting to conduct a functional review, as per (a) above,
with the applicant to explore and define the program concept, including feasibility
and need for proposed services, within 30 days of application receipt by DAS.

2. If DAS does not schedule a functional review meeting within the 30 day timeline,
the applicant can request one in writing.

3. Within 30 working days after receiving notification from the applicant that the
building is ready for occupancy, DAS shall schedule a survey of the proposed
program to determine if the program complies with this chapter.

i. Within 45 days after completion of this survey, DAS shall notify the applicant in
writing of the findings of the survey, including any deficiencies.

ii. If DAS documents deficiencies, DAS shall schedule additional surveys of the
outpatient substance abuse treatment program upon notification from the applicant
that the documented deficiencies have been corrected. Additional surveys shall be
scheduled by DAS within 15 working days after receipt of the applicant's notification
that the documented deficiencies have been corrected.

(d) DAS shall approve a complete application for licensure if:

1. DAS is satisfied that the applicant and its description of the physical plant,
finances, hiring practices, management, ownership, operational and treatment
procedures, and history of prior operations, if any, are in substantial compliance with
this chapter and will adequately provide for the life, safety, health or welfare of the
clients, and/or their families;

i. Where applicable, the new or otherwise innovative program from N.J.A.C.



10:161B-2.3(f) does not present significant risk of harm to the life, safety, health or
well-being of the clients, and the applicant demonstrates that the program is
reasonably within the bounds of accepted practice;

2. Surveys of the facility document no deficiencies, or document adequate correction
of all previously noted deficiencies;

3. The applicant has provided DAS with written approvals for the facility from the
local zoning, fire, health and building authorities. When seeking local approvals, any
outpatient substance abuse treatment programs providing opioid treatment and
opioid detoxification or other detoxification where prescription drugs will be
dispensed, shall specifically notify the municipality in which the program is to be
located of the full scope of services to be provided. Notification of the municipality
shall include notification to appropriate and relevant local authorities and or officials;
and

4. The applicant has provided DAS with written approvals for the facility from the
local authorities or local official for any water supply and sewage disposal systems
not connected to an approved municipal system.

(e) In no instance shall any applicant admit clients to the program until DAS issues a
license to the applicant for the program. Any client [page=2293] admissions to the
applicant's outpatient treatment program prior to the issuance of a DAS license shall
be considered unlicensed admissions and DAS shall take all appropriate enforcement
action.

10:161B-2.6 Surveys

(a) When both the written application for licensure is approved and the building is
ready for occupancy, DAS representatives shall conduct a survey of the facility within
30 working days to determine if the facility complies with the rules in this chapter.

1. DAS shall notify the facility in writing of the findings of the survey, including any
deficiencies found, within 20 working days after completion of the survey by DAS.

2. The facility shall notify DAS in writing when the deficiencies have been corrected.
Within 30 working days of receiving written notification that the deficiencies have
been corrected, DAS will reschedule at least one re-survey of the facility prior to
occupancy; additional re-surveys may be scheduled prior to occupancy until all
deficiencies are corrected.

10:161B-2.7 Conditional license

(a) A conditional license may be issued by DAS with specific conditions and
standards defined on such license and/or written in a conditional license letter
granted by DAS when the purposes and intent of the proposed program are outside
the scope of a regular license. All standards within this chapter apply unless
specifically mentioned in the conditions of said license. Such letter and conditional
license must be conspicuously posted by the licensee in accordance with N.J.A.C.
10:161B-2.2(c).

(b) DAS may issue a conditional license if DAS determines that it is in the best
interest of the clients benefiting from the treatment program in question and in order



to preserve and/or improve the proper functioning of the program.

(c) DAS may issue a conditional license in order to address contingencies and/or
special program needs that can be addressed by the applicant and monitored by
DAS, as agreed between DAS and the applicant, with the safety and well being of the
clients and staff of the program as the overriding priority.

(d) A conditional license may be issued to a program providing a type or category of
service not listed above in N.J.A.C. 10:161B-2.1(j), nor otherwise addressed by this
chapter.

(e) A conditional license may be issued to a new program that was reviewed before
beginning to provide services. Within 30 working days of DAS receiving written
notification from the program that it is fully operational, DAS shall schedule a follow
up visit to determine whether the program is functioning in accordance with this
chapter, and is eligible to receive a regular license.

(f) The conditional license shall be conspicuously posted in the facility at all times.
(9) The conditional license is not assignable or transferable, and it shall be
immediately void if the facility ceases to operate, if the facility's ownership changes,
or if the facility is relocated to a different site.

10:161B-2.8 Periodic surveys following licensure

(a) Authorized DAS staff may conduct announced or unannounced visits and periodic
surveys of licensed programs. The identity of clients will be kept confidential on all
data collected by DAS staff for survey purposes.

(b) Survey visits may include, but shall not be limited to:

1. Review of the physical plant and architectural plans;

2. Review of all documents and client records;

3. Conferences or one on one interviews with clients and staff; and

4. Review of compliance with criteria set forth in this chapter.

(c) In addition to periodic surveys, DAS may conduct surveys to investigate
complaints of possible licensure violations regarding the program, the facility's
physical plant, clients, or staff.

10:161B-2.9 Deficiency findings

(a) A deficiency may be cited by DAS upon any single or multiple determination that
the facility does not comply with a licensure regulation. Such findings may be made
as the result of either an on-site survey or inspection or as the result of the
evaluation of written reports or documentation submitted to DAS, or the omission or

failure to act in a manner required by regulation.

(b) At the conclusion of a survey or within 20 business days thereafter, DAS shall
provide a facility with a written summary of any factual findings used as a basis to



determine that a licensure violation has occurred, and a statement of each licensure
regulation to which the finding of a deficiency relates.

10:161B-2.10 Informal dispute resolution

(a) A facility may request an opportunity to discuss the accuracy of survey findings
with representatives of DAS in the following circumstances during a survey:

1. During the course of a survey to the extent such discussion does not interfere with
the surveyor's ability to obtain full and objective information and to complete
required survey tasks; or

2. During the exit interview or other summation of survey findings prior to the
conclusion of the survey.

(b) Following completion of the survey, a facility may contact the Director of DAS to
request an informal review of deficiencies cited. The request must be made in writing
within 10 business days of the receipt of the written survey findings. The written
request must include:

1. A specific listing of the deficiencies for which informal review is requested; and
2. Documentation supporting any contention that a survey finding was in error.

(c) The review will be conducted within 20 business days of the request by
supervisory staff of DAS who did not directly participate in the survey. The review
can be conducted in person at the offices of DAS or, by mutual agreement, solely by
review of the documentation as submitted.

(d) A decision will be issued by DAS within 20 business days of the conference or the
review, and if the determination is to agree with the facility's contentions, the
deficiencies will be removed from the record. If the decision is to disagree with the
request to remove deficiencies, a plan of correction is required within 10 business
days of receipt of the decision. The facility retains all other rights to appeal
deficiencies and enforcement actions taken pursuant to these rules.

10:161B-2.11 Plan of correction

(a) DAS may require that the facility submit a written plan of correction specifying
how each deficiency that has been cited will be corrected along with the time frames
for completion of each corrective action. A single plan of correction may address all
events associated with a given deficiency.

(b) The plan of correction shall be submitted within 10 business days of the facility's
receipt of the notice of violations, unless DAS specifically authorizes an extension for
cause. Where deficiencies are the subject of informal dispute resolution pursuant to
N.J.A.C. 10:161B-2.10, the extension shall pertain only to the plans of correction for
the deficiencies under review.

(c) DAS may require that the facility's representatives and/or board of directors
appear at an office conference to review findings of serious or repeated licensure
deficiencies and to review the causes for such violations and the facility's plan of
correction.



(d) The plan of correction shall be reviewed by DAS and will be approved where the
plan demonstrates that compliance will be achieved in a manner and time that
assures the health and safety of patients or residents. If the plan is not approved,
DAS may request that an amended plan of correction be submitted within 10
business days. In relation to violations of resident or patient rights, DAS may direct
specific corrective measures that must be implemented by facilities.

10:161B-2.12 Surrender of a license

(a) When a program elects to voluntarily surrender a license, it shall provide written
notice of its intention to do so, and the specific date on which it shall surrender its
license, to effect an orderly transfer of clients, as follows:

1. The program shall provide DAS with at least 45 days prior notice;

2. The program shall provide each client, prescribing physician(s) and primary
substance abuse counselor(s) at least 30 days prior notice. In addition, the program
shall arrange for each client to be transferred to a licensed facility or other licensed
program capable of providing the appropriate level of care.

[page=2294] 3. The program shall provide appropriate notice, in writing, to any
program to which it has sent client referrals and from which it has received client
referrals in the past three years; and

4. The program shall provide each guarantor of payment at least 30 days prior
notice.

(b) When a program is ordered by DAS to surrender its license, the facility
administrator named in the original license application, the person(s) currently acting
in their capacity and/or the facility's appropriate legal representative shall provide
written notice of the surrender as required by (a)2, 3 and 4 above, unless the order
sets forth other or additional notice requirements.

(c) All notices to DAS regarding voluntary or ordered surrender of a license, and the
physical license, shall be sent to the address set forth at N.J.A.C. 10:161B-2.1(b). All
notices and the original license must be sent to DAS within seven working days of
the date that such decision is announced by the agency director, verbally or
otherwise, to clients and or program staff and or seven days from the postmarked
receipt date of the postmarked DAS written licensure surrender request.

10:161B-2.13 Waiver

(a) An applicant for licensure or a current licensee may seek a waiver of one or more
provisions of this chapter, provided that the applicant or licensee demonstrates that
compliance represents an unreasonable hardship for the applicant or licensee, and
such a waiver is determined by DAS to be consistent with the general purpose and
intent of its enabling statute and these rules; is consistent with prevailing DAS public
policy; and would not otherwise jeopardize recovery, endanger the life, safety,
health or welfare of the client populations to be served, their families, personnel who
work or would work at the program, or the pubilic.

(b) An applicant or a current licensee seeking a waiver shall submit the request in



writing to the address set forth at N.J.A.C. 10:161B-2.1(b), and shall include the
following:

1. The specific rule(s) for which a waiver(s) is requested;

2. The specific reason(s), justifying the waiver, including a statement of the type and
degree of hardship that would result if the waiver were not granted;

3. An alternative proposal to ensure the safety of clients and staff, client families,
and the public, as appropriate;

4. Specific documentation to support the waiver request and all assertions made in
the request;

5. A statement addressing how the waiver would fulfill the purpose and intent of this
chapter; and

6. Such other additional information that DAS may determine necessary and
appropriate for evaluation and review of the waiver request on a case-by-case basis,
including timeframes in which the waiver will no longer be needed; DAS shall
determine whether the requested timeframes are reasonable.

(c) DAS, at its discretion, shall grant a retroactive waiver for a period of up to 21
days.

(d) DAS may revoke a waiver at any time if DAS determines that the waiver no
longer fulfills the purpose and intent of this chapter, or that continuing the waiver
would jeopardize client recovery or endanger the life, safety, health or welfare of the
client, personnel, or the public.

10:161B-2.14 Enforcement remedies

(a) The Commissioner or designee may impose the following enforcement remedies
against a substance abuse treatment facility for violations of licensure regulations or
other statutory requirements:

1. A civil monetary penalty for unlicensed operations;

2. Curtailment of admissions to a licensed substance abuse treatment facility;

3. Reduction of a full license to, or issuance of, a provisional license;

4. Suspension of a license;

5. Revocation of a license;

6. Seek an injunction and/or temporary restraints; and

7. Any other remedies for violations of statutes as provided by State or Federal law,
or as authorized by Federal survey, certification, and enforcement regulations and

agreements.

10:161B-2.15 Notice of violations and enforcement actions



The Commissioner or designee shall serve notice to a facility of the proposed
assessment of civil monetary penalties, suspension or revocation of a license, or
placement on a provisional license, setting forth the specific violations, charges or
reasons for the action. Such notice shall be served on a licensee or its registered
agent in person or by certified mail.

10:161B-2.16 Effective date of enforcement actions

The assessment of civil monetary penalties, suspension or revocation of a license, or
the placement of a license on provisional status shall become effective 30 business
days after the date of mailing or the date personally served on a licensee, unless the
licensee shall file with the Division a written answer to the charges and give written
notice to the Division of its desire for a hearing in which case the assessment,
suspension, revocation or placement on provisional license status shall be held in
abeyance until the administrative hearing has been concluded and a final decision is
rendered by the Commissioner or designee. Hearings shall be conducted in
accordance with N.J.A.C. 10:161B-2.24.

10:161B-2.17 Enforcement actions

(a) The Commissioner or designee may assess a civil monetary penalty for violation
of licensure regulations according to the following standards:

1. For operation of a substance abuse treatment facility without a license, or
continued operation of a facility after suspension or revocation of a license, $ 25.00
per day for a first occurrence, and $ 50.00 per day for a subsequent occurrence,
from the date of initiation of services;

2. For a violation of an order for curtailment of admissions, DAS shall construe the
order for curtailment of admissions as an order of revocation, and shall impose
penalties consistent with (a)1 above;

3. Failure to obtain prior approval from DAS for occupancy of a new or renovated
area, or initiation of a new or enhanced service, shall be considered operation of a
facility without a license, and DAS shall impose penalties consistent with (a)1 above;

4. Construction or renovation of a facility without the New Jersey Department of
Community Affairs' approval of construction plans, shall be considered operation of
an unlicensed facility, and DAS shall impose penalties consistent with (a)1 above,
until the newly constructed or renovated facility is determined by the Division to be
in compliance with licensure standards. This determination shall take into account
any waivers granted by the Division; and

5. Operation of a licensed facility following the transfer of ownership of a substance
abuse treatment facility without prior approval of the Division, shall be considered
operation of an unlicensed facility, and DAS shall impose penalties consistent with
(a)1 above. Such penalties may be assessed against each of the parties at interest;

(b) The Commissioner or designee may take the following additional enforcement
actions:

1. For violations of licensure regulations related to client care or physical plant



standards that represent a risk to the health, safety, or welfare of clients of a facility
or the general public, the Division shall reduce the facility's license to provisional
status to allow the facility to correct all regulation violations.

2. Where there are multiple deficiencies related to client care or physical plant
standards throughout a facility, and/or such violations represent a direct risk that a
client's physical or mental health will be compromised, or where an actual violation
of a client's rights is found, the Division shall begin the process to suspend or revoke
the license pursuant to N.J.S.A. 26:2G-27 and may seek an injunction pursuant to
N.J.S.A. 26:2G-29 and 30:1-12. Any further operation of the facility shall be
construed as operation of an unlicensed facility and the Division shall impose
penalties consistent with (a)1 above.

3. For repeated violations of any licensing regulation within a 12-month period or on
successive annual inspections, or failure to implement an approved plan of
correction, where such violation was not the subject of a licensing action, the
Division may in its discretion reduce the license to provisional status, or move to
suspend or revoke the license, considering the following factors:

i. The number, frequency and/or severity of the violation(s);

ii. The location of the facility;

[page=2295] iii. Any special population served by the facility;

iv. The facility's utilization of capacity;

v. The compliance history of the facility;

vi. The deterrent effect of the penalty;

vii. Measures taken by the facility to mitigate the effects of the current violation or to
prevent future violations; and/or

viii. Other relevant specific circumstances of the facility or violation.

4. For violations resulting in either actual harm to a client, or in an immediate and
serious risk of harm, the Division shall reduce the license to provisional status, or
move to suspend or revoke the license, and may seek an injunction pursuant to
N.J.S.A. 26:2G-29 and 30:1-12.

5. For failure to report information to the Division as required by statute or licensing
regulation, after reasonable notice and an opportunity to cure the violation, the
facility shall be subject to a fine of not more than $ 500.00, pursuant to N.J.S.A.
26:2B-14;

(c) Except for violations deemed to be immediate and serious threats, the Division
may decrease the penalty assessed in accordance with (a) above, based on the
following factors:

1. The number, frequency and/or severity of the violation(s);

2. The location of the facility;



3. Any special population served by the facility;
4. The facility's utilization of capacity;

5. The compliance history of the facility;

6. The deterrent effect of the penalty;

7. Measures taken by the facility to mitigate the effects of the current violation or to
prevent future violations; and/or

8. Other relevant specific circumstances of the facility or violation.

(d) In addition to the imposition of penalties in accordance with (a) above, the
Division may also curtail admissions consistent with N.J.A.C. 10:161B-2.19.

10:161B-2.18 Failure to pay a penalty; remedies

(a) Within 30 days after the mailing date of a Notice of Proposed Assessment of a

Penalty, a facility that intends to challenge the enforcement action shall notify the

Division of its intent to request a hearing pursuant to the Administrative Procedure
Act, N.J.S.A. 52:14B-1 et seq.

(b) The penalty becomes due and owing upon the 30th day from mailing of the
Notice of Proposed Assessment of Penalties, if a notice requesting a hearing has not
been received by the Division. If a hearing has been requested, the penalty is due 45
days after the issuance of a Final Agency Decision by the Commissioner or designee,
if the Division's assessment has not been withdrawn, rescinded, or reversed, and an
appeal has not been timely filed with the New Jersey Superior Court, Appellate
Division pursuant to New Jersey Court Rule 2:2-3.

(c) Failure to pay a penalty within the time frames set forth in (a) or (b) above as
applicable may result in one or both of the following actions:

1. Institution of a summary civil proceeding by the State pursuant to the Penalty
Enforcement Law ( N.J.S.A. 2A:58-10 et seq.); and/or

2. Placing the facility on a provisional license status.
10:161B-2.19 Curtailment of admissions

(a) The Division may issue an order curtailing all new admissions and readmissions
to a substance abuse treatment facility including, but not limited to, the following
circumstances:

1. Where violations of licensing regulations are found that have been determined to
pose an immediate and serious threat of harm to clients of a substance abuse
treatment facility;

2. For the purpose of limiting the census of a facility if clients must be relocated upon
closure, when the Division has issued a Notice of Proposed Revocation or Suspension
of a substance abuse treatment facility license;



3. Where the admission or readmission of new clients to a substance abuse
treatment facility would impair the facility's ability to correct serious or widespread
violations of licensing regulations related to direct client care and cause a diminution
of the quality of care; or

4. For exceeding the licensed or authorized bed or service capacity of a substance
abuse treatment facility, except in those instances where exceeding the licensed or
authorized capacity was necessitated by emergency conditions and where immediate
and satisfactory notice was provided to the Division.

(b) The order for curtailment may be withdrawn upon a DAS finding that the facility
has achieved substantial compliance with the applicable licensing regulations or
Federal certification requirements and that there is no immediate and serious threat
to client safety; or in the case of providers exceeding licensed capacity, has achieved
a census equivalent to licensed and approved levels. Such order to lift a curtailment
may reasonably limit the number and priority of clients to be admitted by the facility
in order to protect client safety. The facility shall be notified whether the order for
curtailment has been withdrawn within 20 working days after the DAS finding.

10:161B-2.20 Provisional license

(a) The Division may place a substance abuse treatment facility on provisional
license status as follows:

1. Upon issuance of a Notice for Revocation or Suspension of a License, for a period
extending through final adjudication of the action;

2. Upon issuance of an order for curtailment of admission, until the Division finds the
facility has achieved substantial compliance with all applicable licensing regulations;

3. For violations of licensing regulations that have been determined to pose a threat
to the safety of clients of a substance abuse treatment facility; and/or

4. Upon a recommendation to the Federal government and/or the New Jersey
Division of Medical Assistance and Health Services, for the termination of a provider
agreement for failure to meet the Federal certification regulations.

(b) A facility placed on provisional license status shall be provided notice of same, in
accordance with the notice requirements set forth in N.J.A.C. 10:161B-2.15.
Provisional license status is effective upon receipt of the notice, although the facility
may request a hearing to contest provisional license status in accordance with the
requirements set forth in N.J.A.C. 10:161B-2.22. Where a facility chooses to contest
provisional license status by requesting a hearing in accordance with the provisions
set forth in this section and in N.J.A.C. 10:161B-2.24, provisional license status
remains effective at least until the final decision or adjudication (as applicable) of the
matter, or beyond in instances where the Division’s action is upheld, in accordance
with these rules. In addition, provisional license status remains effective in cases
where the underlying violations which caused the issuance of provisional licensure
status are the subject of appeal and/or litigation, as applicable, in accordance with
these rules.

(c) While a facility is on provisional license status, the following shall occur:



1. The Division shall not authorize or review any application for approval of additional
beds or services filed by the facility with the Division;

2. The Division shall notify any government agency that provides funding or third
party reimbursement to the facility or that has statutory responsibility for monitoring
the quality of care rendered to clients that the facility's license has been deemed
provisional and the reasons therefore. Upon resolution favorable to the facility the
Division shall notify the same government agencies and third parties; and

3. The facility shall be subject to announced or unannounced monitoring visits and or
survey.

(d) While on provisional license status, the Division may place specific conditions on
the facility's continued operation, including that the facility seek qualified
professional and/or clinical assistance to bring itself into compliance with this
chapter.

(e) A facility placed on provisional license status shall post the provisional license in
a conspicuous location within the facility at all times.

10:161B-2.21 Suspension of a license

(a) The Commissioner or designee may order the suspension of a license of a
substance abuse treatment facility or a component or distinct part of the facility upon
a finding that violations pertaining to the care of clients or to the hazardous or
unsafe conditions of the physical structure pose an immediate threat to the health,
safety, and welfare of the public or the clients of the facility.

(b) Upon a finding described in (a) above, the Commissioner or the Commissioner's
authorized representative shall serve notice in person or [page=2296] by certified
mail to the facility or its registered agent of the nature of the findings and violations
and the proposed order of suspension. Such notice shall be served within five days of
the finding. The notice shall provide the facility with a 30-day period from receipt to
correct the violations and provide proof to the Division of such correction, or to
request a hearing.

(c) If the Division determines the violations have not been corrected, and the facility
has not filed notice within 30 days of receipt of the Commissioner's notice pursuant
to (e) below requesting a hearing to contest the notice of suspension, then the
license shall be deemed suspended. Upon the effective date of the suspension, the
facility shall cease and desist the provision of substance abuse treatment services
and effect an orderly transfer of clients to licensed facilities or other approved
services and shall document all transfers.

(d) Within five working days after suspension becomes effective, the Division shall
approve and coordinate the process to be followed during an evacuation of the
facility or cessation of services pursuant to an order for suspension or revocation.

(e) If the facility requests a hearing within 30 days of receipt of the Notice of
Proposed Suspension of License, the Division shall arrange for an immediate hearing
to be conducted by the Office of Administrative Law (OAL), and a final agency
decision shall be issued by the Commissioner or designee as soon as possible,



adopting, modifying or rejecting the initial decision by the OAL. If the Commissioner
affirms the proposed suspension of the license, the order shall become final.

() Notwithstanding the issuance of an order for proposed suspension of a license,
the Division may concurrently or subsequently impose other enforcement actions
pursuant to these rules.

(g) The Division may rescind the order for suspension upon a finding that the facility
has corrected the conditions which were the basis for the action.

10:161B-2.22 Revocation of a license

(a) A Notice of the Proposed Revocation of a substance abuse treatment facility
license may be issued in the following circumstances:

1. The facility has failed to comply with licensing requirements, posing an immediate
and serious risk of harm or actual harm to the health, safety, and welfare of clients,
and the facility has not corrected such violations in accordance with an approved
plan of correction or subsequent to imposition of other enforcement remedies issued
pursuant to this chapter;

2. The facility has exhibited a pattern and practice of violating licensing
requirements, posing a serious risk of harm to the health, safety and welfare of
clients. A pattern and practice may be demonstrated by more than one finding of
violations of the same or similar regulation by any Department and or Division
representative or employee and or contracted agent;

3. The facility has failed to correct identified violations which had led to the issuance
of an injunction; or

4. When a facility has operated under a provisional license that has not met the
stipulated conditions within 12 months or more.

(b) The notice shall be served in accordance with N.J.A.C. 10:161B-2.15, and the
facility has a right to request a hearing pursuant to N.J.A.C. 10:161B-2.24.

10:161B-2.23 Injunction

(a) The Commissioner or designee may determine to seek an injunction of the
operation of a substance abuse treatment facility or a component or distinct part of
the facility upon a finding that violations pertaining to the care of clients or to the
hazardous or unsafe conditions of the physical structure pose an immediate threat to
the health, safety, and welfare of the public or the clients of the facility.

(b) Upon a finding described in (a) above, the Commissioner or the Commissioner's
authorized representative shall refer the matter to the Office of the Attorney General
to file for an injunction and or temporary restraints consistent with the New Jersey
Court Rules.

(c) Within five working days, the Division shall approve and coordinate the process
to transfer/relocate all of the facility's current clients. Upon the Court issuing an
injunction or temporary restraint, the facility shall cease and desist the provision of
substance abuse treatment services and effect an orderly transfer of clients to



substance abuse treatment facilities or other services approved by the Division and
the facility shall document all transfers.

(d) Notwithstanding the issuance of an injunction and or temporary restraint the
Division may concurrently or subsequently impose other enforcement actions
pursuant to this chapter.

(e) The Division shall seek to lift the injunction and or temporary restraint upon its
determination that the facility has corrected the conditions which were the basis for
the action.

10:161B-2.24 Hearings

(a) Notice of a proposed enforcement action shall be afforded to a facility pursuant to
N.J.A.C. 10:161B-2.15.

(b) A facility shall have 30 days following receipt of a notice to request a hearing to
appeal the action(s) specified in the notice.

(c) The Division shall transmit the hearing request to the New Jersey Office of
Administrative Law (OAL) within seven working days of receipt.

(d) Hearings shall be conducted pursuant to the Administrative Procedure Act,
N.J.S.A. 52:14B-1 et seq., and the Uniform Administrative Procedure Rules, N.J.A.C.
1.1.

10:161B-2.25 Settlement of enforcement actions

(a) The facility may request that the matter be scheduled for settlement conference
prior to transmittal to OAL for an administrative hearing.

(b) The Division shall schedule a settlement conference within 30 days but the
Division and the party may extend that time if they both agree.

(c) The Division has the discretion to settle the matter as it sees fit. Settlement
terms may include the Division's agreement to accept payment of penalties over a
schedule not exceeding 18 months where a facility demonstrates financial hardship.

(d) All funds received in payment of penalties shall be deposited in the general state
fund.

SUBCHAPTER 3. GENERAL REQUIREMENTS
10:161B-3.1 Provision of services

(a) An outpatient substance abuse treatment facility shall provide or arrange for the
following services:

1. Medical and nursing services (including assessment, diagnostic, treatment);
2. Counseling; and

3. Vocational, educational and other support services.



(b) Written agreements detailing services to be provided shall be made between the
outpatient substance abuse treatment facility and any other service provider; such
agreements shall specify services rendered and be supported by documentation of
services rendered.

1. If the facility contracts with a third party provider, whether for services to be
provided within or outside the facility, the written agreement shall specify each
party’'s responsibilities, including submission of reports and treatment and service
recommendations.

i. Any such services rendered by a third party provider shall comply or be in
accordance with the rules in this chapter.

10:161B-3.2 Compliance with laws and rules

(a) The program shall comply with all applicable Federal, State, and local laws, rules,
and regulations and with the standards of accrediting organizations as applicable.

(b) If a licensed program provides outpatient substance abuse treatment services in
addition to other health care services, the licensee shall comply with the rules in this
chapter a